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Constitution Committee 
 

Agenda 
 

Date: Thursday, 22nd September, 2011 
Time: 2.00 pm 
Venue: Committee Suite 1,2 & 3, Westfields, Middlewich Road, 

Sandbach CW11 1HZ 
 
The agenda is divided into 2 parts. Part 1 is taken in the presence of the public and press. 
Part 2 items will be considered in the absence of the public and press for the reasons 
indicated on the agenda and at the foot of each report. 
 
PART 1 – MATTERS TO BE CONSIDERED WITH THE PUBLIC AND PRESS PRESENT 
 
1. Apologies for Absence   
 
2. Declarations of Interest   
 
 To provide an opportunity for Members and Officers to declare any personal and/or 

prejudicial interests in any item on the agenda  
 
3. Public Speaking Time/Open Session   
 
 In accordance with Procedure Rules Nos.11 and 35 a period of 10 minutes is allocated for 

members of the public to address the meeting on any matter relevant to the work of the 
meeting. Individual members of the public may speak for up to 5 minutes but the Chairman or 
person presiding will decide how the period of time allocated for public speaking will be 
apportioned where there are a number of speakers. Members of the public are not required to 
give notice to use this facility. However, as a matter of courtesy, a period of 24 hours’ notice 
is encouraged. 
 
Members of the public wishing to ask a question at the meeting should provide at least three 
clear working days’ notice in writing and should include the question with that notice. This will 
enable an informed answer to be given. 

 
4. Minutes of Previous meeting  (Pages 1 - 8) 
 
 To approve the minutes of the meeting held on 14th July 2011. 
 
 
 

Public Document Pack



 
 
5. Recommendations of the Civic Sub-Committee  (Pages 9 - 14) 
 
 To consider the recommendations of the Civic Sub-Committee in relation to conferring on 

former Members of the Council the title of Honorary Alderman. 
 
6. Planning Protocol of Conduct  (Pages 15 - 36) 
 
 To consider an amended version of the Planning Protocol of Conduct for inclusion in the 

Constitution 
 
7. Review of Polling Districts and Polling Places  (Pages 37 - 42) 
 
 To consider a proposal to recommend to Council that the final decision concerning the 

outcome of the Polling Districts and Polling Places Review be delegated to the Constitution 
Committee at its meeting on 17th November 2011. 

 
8. Boundary Commission for England: a Review of Parliamentary Constituency 

Boundaries  (Pages 43 - 48) 
 
 To consider proposals for a review of Parliamentary Constituency boundaries. 
 
9. Urgent Decision-Making  (Pages 49 - 56) 
 
 To consider proposed changes to the Council’s arrangements for making urgent decisions. 
 
10. Questions at Council Meetings  (Pages 57 - 64) 
 
 To consider the existing and potential future arrangements for questions at Council meetings. 
 
11. Member Access to Part 2 and Confidential Reports  (Pages 65 - 74) 
 
 To consider proposed changes to the Council’s policy on providing access for Members to 

Part 2 and confidential reports. 
 
12. Proposed Amendments to the Council's Contract Procedure Rules  (Pages 75 - 

110) 
 
 To consider proposed amendments to the Council’s Contract Procedure Rules. 
 
13. Proposed Interim Amendments to the Officer Delegation Scheme  (Pages 111 - 

174) 
 
 To consider proposed interim amendments to the Council’s Officer Delegation 

Scheme. 
 
 
(There are no Part 2 items) 
 



CHESHIRE EAST COUNCIL 
 

Minutes of a meeting of the Constitution Committee 
held on Thursday, 14th July, 2011 at Committee Suite 1,2 & 3, Westfields, 

Middlewich Road, Sandbach CW11 1HZ 
 

PRESENT 
 
Councillor A Martin (Chairman) 
Councillor D Marren (Vice-Chairman) 
 
Councillors G Baxendale, P Groves, A Moran, B Murphy, D Newton, 
P Whiteley, Rhoda  Bailey, L Smetham and R Cartlidge 

 
Officers 

 
Caroline Elwood, Borough Solicitor 
Brian Reed, Democratic and Registration Services Manager 
Paul Jones, Democratic Services Team Manager 
Mark Nedderman, Senior Scrutiny Officer 
Rachel Graves, Democratic Services Officer 
 
11 APOLOGIES FOR ABSENCE  

 
Apologies for absence were received from Councillors S Corcoran, S 
Jones, B Livesley, A Thwaite  and D Topping.   
 

12 DECLARATIONS OF INTEREST  
 
No declarations of interest were made. 
 

13 PUBLIC SPEAKING TIME/OPEN SESSION  
 
There were no members of the public present. 
 

14 MINUTES OF PREVIOUS MEETING  
 
RESOLVED 
 
That the minutes of the meeting held on 2 June 2011 be approved as a 
correct record. 
 

15 APPOINTMENT OF APPEALS SUB-COMMITTEE  
 
The Committee considered a report on proposals for the appointment of 
an Appeals Sub-Committee. 
 
It was proposed that the appeals function should become the responsibility 
of the Constitution Committee and that the Committee appoint an Appeals 
Sub Committee of 5 Members on a politically-proportionate basis.   
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RESOLVED 
 
That Council be recommended 
 
1 to agree that the following functions become the responsibility of the 

Constitution Committee which will appoint an Appeals Sub 
Committee with full delegated powers to hear and determine the 
following: 

 
• appeals lodged under the Marriage Act 
• appeals lodged with the Council for determination, as authorised 

under all relevant education legislation, excluding those duties 
falling to the Independent Appeals Panel (school admissions 
and exclusions) 

• appeals lodged with the Council in respect of school transport 
• appeals from bus contractors in accordance with contract 

procedures 
• any appeals lodged with the Council as Social Services 

Authority and as authorised under all relevant social services 
legislation 

 
2 the Sub-Committee comprise of a pool of 10 members, to be 

nominated by the Political Groups, from whom 5 members can be 
drawn on a political proportionate basis. 

 
3 the Officers arrange suitable training for the Members appointed to 

the Sub-Committee. 
 
4 the Appeals Sub-Committee’s meetings be held, wherever possible, 

on those dates already scheduled in the calendar of meetings for 
the former Appeals Committee. 

 
16 WHISTLEBLOWING POLICY  

 
The Committee considered a report which advised them on the content of 
the revised Whistleblowing Policy, which had been endorsed by the Audit 
and Governance Committee on 30 June 2011. 
 
The Whistleblowing Policy formed part of the Constitution and required 
endorsement by the Constitution Committee prior to its referral to full 
Council for approval and adoption. 
 
The Committee made a number of suggestions in relation to the Policy 
including that the wording of the Policy should reflect the fact that it also 
applied to elected Members as well as employees; the Whistleblower 
should be kept up to date on progress with the investigation; and the 
telephone number for the external auditor be included. 
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RESOLVED 
 
That Council be recommended to agree that 
 
(1) the Borough Solicitor and Monitoring Officer, in liaison with the Vice 

Chairman of the Constitution Committee, agree the wording of 
proposed changes to the revised Whistleblowing Policy; and 

 
(2) the revised Whistleblowing Policy be adopted and included in the 

Constitution. 
 

17 APPOINTMENT TO SANDBACH TOWN PLAN STEERING GROUP  
 
The Committee considered a report which requested the addition of 
Sandbach Town Plan Steering Group to the list of approved Category 2 
outside organisations.   
 
The Sandbach Town Plan Steering Group was in the process of producing 
a town plan for Sandbach.  The Chairman of the Steering Group had made 
a formal request for a Cheshire East Councillor to sit on the Group on the 
basis that the Member would be able to offer support and give guidance 
on emerging Cheshire East policies and would act as an interface between 
the Steering Group and Cheshire East Council. 
 
Councillor Barry Moran had played an active role in the process to date, 
and in the interest of continuity, the Steering Group had requested that he 
be appointed as the Council’s representative. 
 
RESOLVED 
 
That Sandbach Town Plan Steering Group be added to the Category 2 list 
of approved organisations and Councillor Barry Moran be appointed as the 
Council’s representatives. 
 

18 REVIEW OF THE CONSTITUTION - WORK PROGRAMME 2011/12  
 
The Committee considered a report on the timetable of work for the review 
of the Council’s constitution. 
 
Whilst the Constitution was robust and fit for purpose, it was essential to 
review the contents from time to time.  At its last meeting the Committee 
had resolved that a full work programme for the review of the Constitution 
be drafted.  The Appendix to the report suggested a timetable of work for 
the review.  It was suggested that the following sections of the Constitution 
should be reviewed during the remainder of 2011/12 municipal year: 
 

1. Finance Procedure Rules 
2. Scheme of Delegation 
3. Urgency Provision 
4. Questions at Council meetings 
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5. Budget and Policy Framework 
6. Scrutiny Procedure Rules 
7. Staff Employment Procedure Rules 
8. Size and Layout of the Constitution 
 

RESOLVED 
 
1 The contents of the report be noted. 
 
2 The timetable of work for the review of the Constitution, as set out 

in the Appendix to the report, be approved. 
 

19 EXECUTIVE ARRANGEMENTS AND CABINET PROCEDURE RULES  

 
The Committee considered a report on the proposed changes to the 
Executive and Cabinet Procedure Rules as part of the review of the 
Council’s Constitution. 
 
The Constitution contained both Executive Procedure Rules and Cabinet 
Procedure Rule. Both contained similar or duplicate information and 
following review a consolidated Cabinet Procedure Rules Section had 
been produced.  The Cabinet and Directors had been consulted and no 
specific matters had been raised. 
 
The Committee suggested that questions at Cabinet be included in the 
work programme as part of the review of the Constitution. 
 
RESOLVED 
 
1 That Council be recommended to amend the Constitution to include 

the consolidated Cabinet Procedure Rules. 
 
2 A review of rules for Member questions at Cabinet be included in 

the review of the Constitution. 
 

20 PROPOSED AMENDMENTS TO THE COUNCIL'S CONTRACT 
PROCEDURE RULES  
 
The Committee considered a report on proposed amendments to the 
Council’s Contract Procedure Rules. 
 
The Contract Procedure Rules (the Rules) formed part of the Council’s 
Finance and Contract Procedure Rules within the Constitution.  The 
amendments were proposed to reflect best practice developed by the 
Procurement Unit, including clarification on the use of Delegated Decisions 
by Chief Officers.  Amendments were also proposed to take into account 
new legislation and the Council’s ability to receive electronic tenders, as 
well as clarify and remove parts of the Rules which were no longer 
applicable.  There was also a proposal to increase the financial threshold 
at which the Rules require a formal tendering procedure from £50,000 to 
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£75,000 which it was anticipated would make it easier for SMEs to engage 
in business with the Council. 
 
The Committee had a number of queries and concerns about the 
proposed amendments and proposed that a decision be deferred and 
further work be carried out on the amendments to the Rules. 
 
RESOLVED  That  
 
1 Council note that the Constitution Committee has deferred 

consideration of the report to a future meeting to enable further 
work to be carried out.  

 
2 a report be brought to a future meeting reviewing and amending the 

Finance element of the Finance and Contract Procedure Rules. 
 

21 OVERVIEW AND SCRUTINY COMMITTEES - TERMS OF REFERENCE  
 
The Committee considered a report on the Terms of Reference for the six 
Overview and Scrutiny Committees. 
 
Council, at its Annual Meeting on 18 May 2011, had increased the number 
of Overview and Scrutiny Committee from 5 to 6 by dividing the functions 
of the former Health and Adult Social Care Committee and thereby 
creating two new Committees: Health and Wellbeing Overview and 
Scrutiny Committee and Adult Social Care Overview and Scrutiny 
Committee. 
 
The two new Committees had considered the draft terms of reference in 
June and the Scrutiny Chairmen’s Group had met with the Leader of the 
Council to review the terms of reference of all 6 committees in light of the 
changes made by the Leader in respect of the portfolio responsibilities for 
each of the Cabinet Members.  
 
The Scrutiny Chairmen’s Group had also discussed the need for the 
general responsibilities, set out in Section 3 of the Constitution, to be 
amended to make clear that Scrutiny Committees had the right to 
undertake pre-decision scrutiny work as part of their work programme. 
 
RESOLVED 
 
That Council be recommended 
 
1 to approve the proposed terms of reference for the six Overview 

and Scrutiny Committees, as set out in the Appendix to the report, 
and part 3 of the Council’s Constitution be amended accordingly. 

 
2 to agree that the Constitution should be amended to incorporate 

into the General Responsibilities of all Scrutiny Committee, as 
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contained in part 3, the responsibility for undertaking pre-decision 
scrutiny work, as expressed in paragraph 10.5 of the report. 

 
22 DIRECTOR OF PEAKS AND PLAINS HOUSING TRUST  

 
The Chairman was of the opinion that this matter constituted urgent 
business and would be dealt with at the meeting in accordance with 
Committee Procedural Rule 37.2 and Section 100B(4)(b) of the Local 
Government Act 1972.  The reason for urgency was: 
 
“A decision was required to be made as soon as possible and could not 
wait until the next meeting of the Civic Sub Committee.  The Constitution 
Committee as parent committee of the Civic Sub Committee was able to 
determine the matter.” 
 
Under the Mayoral Code of Practice, the Mayor should not be appointed 
as Chairman or Vice Chairman of any Committee or Sub Committee of the 
Council.  They may accept ex officio positions with an outside organisation 
or body where their membership stems from their position as Mayor for the 
time being.  They may attend the annual meeting or other special 
meetings of an outside organisation or body and may accept the position 
of patron or president, but should not become actively involved during their 
term of office.  
 
The Mayor, Councillor Roger West, had served as a Director of Cheshire 
Peaks and Plains Housing Trust since vesting day.  As a Director, both he 
and the Trust, had invested considerable time, effort and resources in 
ensuring that he had the necessary skills and capabilities to perform the 
role of Director.  However, under the Code of Practice the Mayor should 
consider resigning as a Director. 
 
Cabinet in June had made a number of appointments to Category 1 
Outside Organisations including the Board of the Peaks and Plains 
Housing Trust.  Cabinet resolved that the Civic Sub Committee be asked 
to consider their recommendation and endorse the Mayor’s appointment 
as a Director of Peaks and Plains Housing Trust. 
 
The Committee concluded that when a Councillor took on the role of 
Mayor, they agreed to the conditions of the Mayoral Code of Practice 
which applied for their year of office and that there should be no variation 
of these rules.  Therefore the Committee agreed that it could not endorse 
the request that the Mayor be appointed as a Director of Peaks and Plains 
Housing Trust. 
 
RESOLVED 
 
That the request for the Mayor to continue as a Director of Peaks and 
Plains Trust be declined. 
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The meeting commenced at 2.00 pm and concluded at 3.20 pm 
 

Councillor A Martin (Chairman) 
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CHESHIRE EAST COUNCIL 
 

Constitution Committee 
____________________________________________________________________ 
 
Date of Meeting: 

 
22nd September 2011 

Report of: Democratic and Registration Services Manager 
Subject/Title: Recommendations of the Civic Sub-Committee 

___________________________________                                                                       
 
 
1.0 Report Summary 
 
1.1 This report sets out the recommendations of the Civic Sub-Committee to 

the Constitution Committee in relation to conferring on former Members of 
the Council the title of Honorary Alderman. 

 
2.0 Recommendation 
 
2.1 That the Committee consider the recommendations of the Civic Sub-

Committee as set out in the report. 
 
3.0 Wards Affected 
 
3.1 N/A 
 
4.0 Local Ward Members  
 
4.1 N/A 
 
5.0 Financial Implications  
 
51 The costs associated with the ceremony will be met from within the Civic 

Budget. 
 
6.0 Legal Implications  
 
6.1 Under the provisions of Section 249 of the Local Government Act 1972, “a 

principal council may, by a resolution passed by not less than two-thirds of 
the members voting thereon at a meeting of the council specially convened 
for the purpose with notice of the object, confer the title of Honorary 
Alderman on persons who have, in the opinion of the council, rendered 
eminent services to the council as past members of that council, but who 
are not then members of that council”. 

 
7.0 Risk Management  
 
7.1 None identified. 
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10.0 Background and Options 
 
10.1 The Civic Sub-Committee at its meeting on 7th September 2011 considered the 

report attached as an Appendix. The Sub-Committee resolved as follows. 
 
 That 
 

(1) the Constitution Committee be asked to recommend to Council that 
 

1. the title of Honorary Alderman be conferred on the following former 
Members of the Council: 

 
Mr Ainsley Arnold 
Mr David Cannon 
Mr Ray Westwood 
Mr Andrew Knowles 
Mr Tony Ranfield 
Mr John Goddard 

 
2. the formal ceremony take place at a special meeting of the Council 

to be held on a day other than the day of an ordinary Council 
meeting;  

 
3. the ceremonial procedure set out in paragraph 6.6 of the report be 

approved for the special Council meeting;  
 

(2) the Officers identify a suitable date, time and venue for the special 
Council meeting in consultation with the Chairman and Vice-Chairman 
and report thereon to the Constitution Committee; and 

 
(3) the Communications Officer ascertain whether there are any other 

events of an appropriate civic nature which could be dealt with at the 
special Council meeting. 

 
10.2 The Committee is invited to consider the recommendations of the Sub-Committee. 

 
11.0 Access to Information 

 
The background papers relating to this report can be inspected by contacting the 
report writer: 
 
Name: Paul Jones 
Designation: Democratic Services Team Manager 
Tel No: 01270 686458 
Email: paul.jones@cheshireeast.gov.uk 
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APPENDIX 

 

CHESHIRE EAST COUNCIL 
  

Civic Sub-Committee 
______________________________________________________________ 
Date of Meeting:  7 September 2011 
Report of:  Democratic and Registration Services Manager 
Subject/Title:  Honorary Aldermen  
___________________________________________________________  
  
1.0 Report Summary 
  
1.1 To make recommendations that the title of Honorary Alderman be 

conferred on former Members of the Council. 
 
2.0 Recommendations 
  
2.1 That  
 

(1) the Constitution Committee be asked to recommend to Council that 
the title of Honorary Alderman be conferred on the following former 
Members of the Council: 

 
Mr Ainsley Arnold 
Mr David Cannon 
Mr Ray Westwood 
Mr Andrew Knowles 
Mr Tony Ranfield 
Mr John Goddard 

 
(2) the Sub-Committee indicate when the Council meeting should take 

place and consider the form of ceremony. 
 

3.0 Financial Implications  
  
3.1 Under the provisions of Section 249 of the Local Government Act 1972 

Councils are allowed to spend ‘such reasonable sum as they think fit’ 
on presenting an address or casket containing the address to the 
Honorary Alderman. Any costs can be met by the Civic budget.  

  
4.0 Legal Implications  
  
4.1 Under the provisions of Section 249 of the Local Government Act 1972, 

“a principal council may, by a resolution passed by not less than two-
thirds of the members voting thereon at a meeting of the council 
specially convened for the purpose with notice of the object, confer the 
title of Honorary Alderman on persons who have, in the opinion of the 
council, rendered eminent services to the council as past members of 
that council, but who are not then members of that council”. 
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 5.0 Risk Management  
  
5.1 No issues have been identified. 
  
6.0 Background  
 
6.1 Every Council should have its own criteria for the appointment of 

Honorary Aldermen, a list of rights and duties for Honorary Aldermen 
and its own ceremony for their Admission. At the meetings of Council 
held on 14 October 2010 and 12 December 2010 the Council approved 
a scheme relating to the appointment, rights and privileges of Honorary 
Aldermen. 

 
6.2 For the purposes of the Council’s scheme it was resolved that the term 

‘eminent service’ should mean a minimum of 12 years’ service, whether 
consecutive or otherwise. Where a Member had served on one or more 
predecessor authorities of Cheshire East, whether concurrently or 
otherwise, including the shadow authority, the service with each 
authority should be taken into account separately for the purpose of 
determining eminent service. 

 
6.3 The Council’s records indicate that former Councillors Arnold, Cannon, 

Westwood, Knowles, Ranfield and Goddard have served the minimum 
of 12 years and are eligible to be appointed as Honorary Aldermen of 
the Council. Other than Mr Knowles each has confirmed that he would 
accept the title of Alderman if the Civic Sub Committee nominated him. 
The position in respect of Mr Knowles will be given at the meeting. 

 
6.4 As this is a formal civic ceremony all Cheshire East Alderman and 

Freeman will be invited to attend. At the ceremony, those upon whom 
the title is to be conferred will be presented with a framed scroll and a 
medallion. 

 
6.5 After consulting with the Group Leaders on the date for the ceremony 

the recommendation is that a special meeting of Council and a short 
civic reception should be held on the same day as an ordinary meeting 
of the Council. The next ordinary meetings of Council will be held in 
Crewe Town Hall on 13 October and Congleton Town Hall on  
15 December. 

 
6.6 The following ceremonial procedure is suggested: 
 

1. The Mayor will open and welcome those present to the Meeting 
 
2. The Leader will propose a formal motion 
 
3. The Mayor will invite a Member to second the motion 
 
4. The Leader will give a tribute to those upon whom the title is to be 

conferred 
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5. The Mayor will invite other members to give similar tributes 
 
6. The Mayor will invite the Council to pass the formal resolution 
 
7. The Mayor will invite the recipient(s) to come forward and sign the 

Roll of Honorary Alderman and Freeman 
 

8. The Mayor will present a scroll and medallion to the recipient 
 

9. The recipient will give a response 
 

10. The Mayor will conclude proceedings  
 

6.7 The Civic Sub Committee is asked to indicate when the Council 
meeting should take place and consider the form of ceremony at which 
the titles will be conferred. 

 
7.0 Access to Information 
 
7.1 The background papers relating to this report can be inspected by 

contacting the report writer: 
 

Name: Brian Reed 
Designation: Democratic and Registration Services Manager 
Tel No: 01270 686670 
Email: brian.reed@cheshireeast.gov.uk 
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CHESHIRE EAST COUNCIL 
 

Constitution Committee 
____________________________________________________________________ 
 
Date of Meeting: 

 
22nd September 2011 

Report of: Monitoring Officer and Head of Planning and Housing 
Subject/Title: Planning Protocol of Conduct 
                                                                  
 
 
1.0 Report Summary 
 
1.1 This report attaches as Appendix 1 an amended version of the Planning 

Protocol that has been developed by a sub-committee of the Constitution 
Committee. This revised version has been to the Strategic Planning Board and 
the Standards Committee prior to the Constitution Committee.  

 
2.0 Recommendation 
 
2.1 That the Constitution Committee review the amended version of the Planning 

Protocol of Conduct and recommend it to Council for inclusion in the 
Constitution as a replacement for the existing Protocol. 

 
3.0 Reasons for Recommendations 
 
3.1 Since the adoption of the original version of the Planning Protocol by the 

Council, updated versions of guidance for Planning Councillors have been 
published, and additionally the Planning Protocol has been reviewed by the 
Chairmen and Vice-Chairmen of the Strategic Planning Board and Planning 
Committees, in conjunction with Officers. A revised version of the original 
Planning Protocol was presented to the Strategic Planning Board and the 
Standards Committee previously. However, the Constitution Committee 
subsequently considered that the Planning Protocol should be reviewed more 
fully. As a result, a Sub-Committee was set up by the Committee to re-draft the 
Planning Protocol and undertake a more comprehensive review of the 
document prior to re-consideration of the document by the relevant 
Committees. 

  
4.0 Wards Affected 
 
4.1 All 
 
5.0 Local Ward Members  
 
5.1 All Strategic Planning Board and Planning Committee Members  
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6.0 Policy Implications, including Climate change/Health 
 
6.1 None 
 
7.0 Financial Implications  
 
7.1 None 
 
8.0 Legal Implications (Authorised by the Borough Solicitor) 
 
8.1 There is a risk of legal challenge to the decisions made by the Strategic 

Planning Board and Planning Committees if robust and consistent procedures 
are not in place in line with current national guidance.  

 
8.2 There is also a greater risk of a Local Government Ombudsman complaint 

being upheld if the Authority does not provide clear, consistent and up-to-date 
advice to Councillors on carrying out their duties and responsibilities when 
determining Planning Applications and considering planning matters. 

 
9.0 Risk Management  
 
9.1 The Planning Protocol, in order to operate effectively, needs to be reviewed 

and updated regularly, and those amendments reported to the relevant 
Committees so that members involved in the planning process are fully aware 
of the contents and their responsibilities.  

 
9.2 If the reviews and updates do not take place, and members are not made 

aware of them, a number of risks can be identified: 
 

• Generally, a lack of up-to-date advice aimed at ensuring the 
integrity of the planning system for those Councillors involved as 
Members of the Board or Committees and for those involved as 
Local Ward Members. 

 
• Personal and prejudicial interests and fettering of discretion not 

being identified and declared at the required times and the 
appropriate actions carried out as a result. 

 
• lack of, or inconsistent, up-to-date advice concerning how 

Councillors respond to requests for any meetings with 
developers, applicants, neighbours, Parish/Town Councils 

 
• lack of, or inconsistent, advice regarding lobbying of and by 

Councillors and how to react to this 
 

• lack of clarity and inconsistent procedures applied throughout 
Cheshire East with regard to decision-making at 
Board/Committee meetings. 
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• Complaints to the Local Government Ombudsman being upheld 
over conduct and matters that occur at Board/Committee 
meetings and during the conduct of planning applications. 

 
9.3  The updated protocol provides updated guidance and requirements on 

these points, as well as including a contents page and summary to the 
document to assist Members in reading and understanding the 
Planning Protocol. 

 
10.0 Background and Options 
 
10.1 A Planning Protocol was adopted as part of the Constitution by the Council in 

February 2009. It was expected to be reviewed by both Officers and Members 
in light of any new Guidance that had been published and in light of experience 
gained in the operation of the Planning Protocol following the first few months 
of the Strategic Planning Board and Planning Committees, taking decisions as 
the Local Planning Authority for Cheshire East.  

 
10.2 Members of the Constitution Committee may be aware that a report was placed 

before their meeting on 30th September 2010, with an amended version of the 
Planning Protocol attached for their comments which took into account up-
dated guidance issued since the adoption of the original Planning Protocol.  

 
10.3 At the Constitution Committee on 30th September 2010, Members considered 

the amended Planning Protocol and resolved that: 
  

“(1)   The Planning Protocol not be referred to Council for approval at this 
stage; 

 
                  and 
 

    (2)   a sub-committee be appointed, the size, proportionality and membership 
to  be determined in consultation with the Chairman and Group Whips, to 
be charged with examining the Protocol and, if necessary, redrafting it as 
a short sensible guide with the assistance of the Officer who drafted the 
amendments.”  

 
10.4 The Planning Protocol Sub-Committee was set up, and met on the 6th January 

2011, 8th February 2011 and 7th March 2011. As a result of these meetings, an 
amended Planning Protocol has now been produced and approved by the 
Planning Protocol Sub-Committee, and is attached as Appendix 1 to this report.  

 
10.5 The main changes to the Planning Protocol from that previously before the 

Committee are the form of the document and the inclusion of a Contents page, 
and Summary sheet. 

 
10.6 The Planning Protocol Sub-Committee acknowledged that due to the 

introduction of the Localism Bill by the Government, further amendments to the 
Planning protocol were likely to be required in the near future. 
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10.7  The Strategic Planning Board considered the amended Planning Protocol at its 
meeting of 20th April 2011, and resolved that the amended version of the 
Planning Protocol should be recommended to both the Standards Committee 
and the Constitution Committee for adoption by the Council and inclusion in the 
Constitution. 

 
10.8 The Standards Committee considered the amended Planning Protocol at its 

meeting of 25th July 2011, and considered that paragraph 13.1 should be 
amended. This paragraph deals with training prior to participating in decision-
making at the Strategic Planning Board or Planning Committees. The 
Standards Committee was happy to recommend the Planning Protocol to the 
Constitution Committee subject to this paragraph changing from reading: 

 
 “You should attend the mandatory training prescribed by the 

Council before you participate in decision-making at 
meetings”  

to  
 “You must attend the mandatory training prescribed by the 

Council before you participate in decision-making at 
meetings”. 

 
10.9 The Standards Committee felt that this amendment better reflected actual 

practice, as Members were not permitted to take part in meetings until they had 
undergone the required training. This amendment has been made in the 
amended version of the Planning Protocol that is attached to this report. 

 
11.0 Access to Information 
 

           The background papers relating to this report can be inspected by contacting the report 
writer: 

 
 None – all public documents  

 
 Name: Nicky Folan 
 Designation: Lawyer 

           Tel No: 01270 685851 
           Email:nicky.folan@cheshireeast.gov.uk 
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  Appendix 1 
 

0  

 PLANNING PROTOCOL OF CONDUCT IN RELATION TO THE 
DETERMINATION OF PLANNING MATTERS 

 
Section Subject Page 

Number 
 Summary 

 
1 

1 Development proposals and interests under the 
members’ code 

3 

2 Pre-determination (fettering discretion) in the 
planning process 

4 

3 Membership of Parish Councils and outside bodies 5 
4 Cabinet Members 6 
5 Contact with Applicants, Developers, Objectors 7 
6 Pre-Application discussions 8 
7 Lobbying of Planning Committee members 8 
8 Membership of lobby or general interest groups 9 
9 Site Inspections 11 
10 Public Speaking at Meetings 12 
11 Officers 13 
12 Decision Making 14 
13 Training 15 
14 Involvement in s106 Agreements 15 
15 Monitoring and review 16 

 
The aim of this Planning Protocol is to ensure that in the planning process 
there are no grounds for suggesting that a decision has been biased, partial 
or not well-founded in any way and applies to members of the Strategic 
Planning Board or Northern and Southern Committees when they 
are involved in the planning process.  
 
The Members Code of Conduct should be applied throughout the decision 
making process and this Planning Protocol seeks to explain and supplement 
the Members’ Code of Conduct for the purposes of planning control.  If you 
do not follow this Planning Protocol you may put the Council and yourself at 
risk of proceedings on the legality or maladministration of the related 
decision.  
 
If you have any doubts about the application of this Planning 
Protocol to your own circumstances you should seek advice early, 
from the Monitoring Officer, and preferably well before any meeting 
takes place. 
 
In this Planning Protocol “planning meeting” covers all meetings of the 
Strategic Planning Board and the Northern and Southern Planning 
Committees. 
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SUMMARY 
 
 
Important things to remember – 
 

1. apply the rules in the Members’ Code of Conduct first, which should be 
complied with throughout the decision making process, and disclose 
the existence and nature of any interest at the relevant meeting 

 
2. understand what personal and prejudicial interests are, and the 

consequences and differences of a declaration of either  
 

3. don’t make your mind up on how you will vote on a matter prior to the 
formal consideration of the matter at the meeting 

 
4. be aware that if you do lobby or campaign on a particular issue it may 

remove you from the decision making process 
 

5. as a cabinet member, don’t take part in a planning meeting in a matter 
that you are considered to be the advocate of a proposal 

 
6. if you are approached for technical planning advice, refer the person to 

Officers 
 

7. if you attend meetings individually with developers or lobby groups be 
careful not to put yourself in a position where you appear to favour a 
person or a group over another 

 
8. if you do attend a meeting make sure it is clear that you do not bind 

the authority to a particular course of action, or views, and that the 
meeting is noted in your diary 

 
9. you can ask that Officers attend and/or organise meetings  

 
10. avoid accepting gifts or hospitality from anyone involved in a planning 

proposal 
 

11. it is not advisable to become a member of a group or organisation 
whose primary purpose is to promote or oppose specific planning 
proposals in your area 

 
12. a site inspection is the opportunity to seek information and observe the 

site not to start the debate into the merits of the application 
 

13. you can call-in an application to be determined by Committee that 
would otherwise be delegated to Officers, and can seek advice from 
officers over the wording 
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14. you can discuss applications with Officers but the Officer must be able 
to reach their own conclusion 

 
15. make sure you are present at the planning meeting for the entire item, 

including the Officers introduction and update, otherwise you cannot 
vote on that item 

 
16. not to allow members of the public to communicate with you during 

planning meetings 
 

17. you may exercise your public speaking rights at a planning meeting if 
you cannot attend the meeting as a member of the Committee 

 
18. make sure your decisions at a planning meeting take into account the 

development plan and other relevant material planning considerations 
 

19. put your and your local community concerns forward at the planning 
meeting, and consider whether planning gain requirements under s106 
could help make acceptable development that would otherwise be 
unacceptable in planning terms 

 
20. include the content of s106 agreements in the debate at a planning 

meeting 
 

21. if you are proposing or seconding a decision that is contrary to Officer 
recommendation that you need to identify the planning reasons with 
the assistance of the Officers for doing so 

 
22. you should try to attend all training sessions arranged by the Council 
 

 
This summary provides a list of the main points to remember while the body 
of the Protocol provides more detailed information, explanation and 
assistance.  
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1 DEVELOPMENT PROPOSALS AND INTERESTS UNDER THE 
MEMBERS’ CODE 

 
1.1 It is your responsibility to declare the existence and nature of any 

interest, including any perceived interest, at the relevant meeting, 
including informal meetings or discussions with Officers and other 
Councillors. Preferably, disclose your interest at the beginning of the 
meeting and not just at the commencement of discussion on that 
particular matter. The requirements for you to declare any interest 
apply whenever you are in attendance at a meeting, regardless of 
whether you are a member of the Committee or not.   

 
1.2 Where your interest is personal and prejudicial:- 

• You cannot participate in, or give the appearance of trying to 
participate in, the making of any decision on the matter by the 
planning authority, including the processing of the application. You 
must withdraw from the meeting room when the matter is 
announced unless you are exercising your public speaking rights. 
Please see section 10 for your right to attend and make 
representations under the Public Speaking Protocol. 

• You shouldn’t try to represent local, Ward or Area views, get 
another Member to do so instead. 

• Be careful not to seek or accept any preferential treatment, or place 
yourself in a position that could lead the public to think you are 
receiving preferential treatment, because of your position as a 
Councillor.  This would include, where you have a personal and 
prejudicial interest in a proposal, using your position to discuss that 
proposal with Officers or Councillors when other members of the 
public would not be able to do the same. 

• Whilst you are not prevented from seeking to explain and justify a 
proposal in which you have a personal and prejudicial interest to an 
appropriate Officer, in person or in writing, be aware that the Code 
places greater limitations on you than would apply to a normal 
member of the public.   

 
1.3     You do need to notify the Monitoring Officer and Head of Planning and 

Housing in writing if you are submitting your own application, or if you 
are employed as an agent and:- 
• The notification to the Monitoring Officer and the Head of Planning 

and Housing should be made no later than submission of the 
application; 

• the proposal will always be reported to a planning meeting and not 
dealt with by Officers under the scheme of delegation; and 

• it is advisable that you employ an agent to act on your behalf on 
the proposal in dealing with Officers and any public speaking at the 
planning meeting (where appropriate) to avoid public criticism 
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• you can make written representations to Officers about the 
proposal and may address the planning meeting pursuant to the 
Public Speaking Protocol subject to certain additional restrictions. 

 
2 PRE-DETERMINATION (FETTERING DISCRETION) IN THE 

PLANNING PROCESS 
 
2.1 Councillors of the planning meetings should exercise an independent 

mind and decide proposals in accordance with the relevant planning 
considerations, so must not favour any person, company, group or 
locality or commit themselves to a particular point of view on a 
planning application prior to its full consideration at the Council’s 
planning meetings. Not to do so puts the Council at risk of a finding of 
maladministration and of legal proceedings on the grounds of there 
being a danger of bias or pre-determination or a failure to take into 
account all of the factors enabling the proposal to be considered on its 
merits. 

 
2.2 In order to avoid pre-determination and therefore your ability to 

participate in planning decision-making wait until the formal planning 
meeting to hear the Officers presentation, any public speakers and 
arguments on both sides before expressing your view on an 
application. 

 
2.3 Take care in the wording of your planning reasons on a call-in that you 

do not suggest that you have already formed a view on the application, 
if you have not done so, and have therefore pre-determined the 
application. Seek advice on this from Officers if necessary prior to 
completion of your form. Wording such as “I consider that this 
application may raise issues of …” will help avoid claims of pre-
determination if you have not done so. 

 
2.4 If the Council is the landowner, developer or applicant and you have 

acted as, or could be viewed as being, a chief advocate for the 
proposal then you are likely to have pre-determined the application. 
(This is more than a matter of dual membership, but that through your 
significant personal involvement in preparing or advocating the 
proposal you will be, or perceived by the public as being, no longer 
able to act impartially or to determine the proposal purely on its 
planning merits.)  

 
2.5 You are always free to listen to a persons point of view about a 

planning proposal, give basic procedural advice and can agree to 
forward any comments, but beyond this you should refer the person to 
the appropriate planning Officer. 

 
2.6 If there are other ward Councillors available that do not sit as a 

member of the same planning meeting then they will not be subject to 
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the same restrictions regarding pre-determination and can therefore be 
an alternative contact for members of the public or lobby groups.   

 
2.7 Political group meetings prior to the planning meeting should not 

determine how you or other Councillors should vote. There is no 
objection to a political group having a predisposition, short of 
predetermination, for a particular outcome or for you to begin to form 
a view as more information and opinions become available but you 
should not make up your mind until you have read the planning 
Officer’s report and update and heard any further representations and 
the debate at the planning meeting. 

 
2.8 You should not speak and vote on a proposal as a member of the 

planning meeting where you have pre-determined an application.  You 
are not legally obliged to withdraw from the room but in most 
circumstances doing so will counter any suggestion that you influenced 
the remaining members by your continued presence. If in any doubt 
you should seek advice from the Monitoring Officer. If you do not 
withdraw, as a minimum you must withdraw to the public area of the 
meeting room for the whole of the consideration of the matter, 
whether or not you are also exercising your right to speak.  

  
2.9 If you have pre-determined an application you should explain that you 

have, or could reasonably be perceived as having already made up 
your mind on an application so that this can be recorded in the 
minutes. You may then exercise separate speaking rights, where you 
do wish to speak: 
• advise the democratic services Officer or Chairman that you wish to 

speak in this capacity before the planning meeting; 
• remove yourself from the member seating area to the public gallery 

for all of that item and consider whether you need to leave the 
room; and 

• ensure that your actions are recorded in the minutes. 

3 MEMBERSHIP OF PARISH COUNCILS AND OUTSIDE BODIES 
 
3.1 The Members’ Code of Conduct provides for a presumption that you 

may regard yourself as not having a personal interest in matters which 
relate to specific organisations and if you do not intend to speak on the 
matter at the planning meeting.  

 
3.2 You do need to exercise your discretion in deciding whether or not to 

participate in each case and where you have been significantly involved 
in the preparation, submission or advocacy of a planning proposal on 
behalf of :` 
(a) another local or public authority of which you are a member; or 
(b) a body to which you have been appointed or nominated by the  

Council as its representative; or 
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(c) you are a trustee or company director of the body submitting the 
proposal and were appointed by the Council 

you should always disclose a prejudicial as well as personal interest 
and withdraw from the planning meeting. 

3.3 Where you do intend to speak on a matter at the planning meeting, or 
are unsure if you wish to do so, it is advisable to declare that interest 
at the start of the meeting, although you are not legally obliged to.  

3.4 You can take part in the debate on a proposal when acting as part of a 
consultee body for a planning application (where you are a member of 
the Parish Council, for example), provided: 

• the proposal does not substantially affect the well-being or financial 
standing of the consultee body; 

• you make it clear to the consultee body at the time they consider 
the matter that: 

(a) your views are expressed on the limited information before 
you only; 

(b) you must reserve judgement and the independence to 
make up your own mind on each separate proposal, based 
on your overriding duty to the whole community and not 
just to the people in that area, ward or parish, as and when  
it comes before the Planning meetings and you hear all of 
the relevant information; and 

(c) you will not in any way commit yourself as to how you or 
others may vote when the proposal comes before the 
planning meeting;  

and you disclose the personal interest regarding your membership 
or role when the planning meeting comes to consider the proposal. 

 
4 CABINET MEMBERS 
 
4.1 There is no Constitutional or legal reason why a Cabinet member 

should not also be a member of the planning meeting and take part in 
the decision-making processes which are not part of the executive 
function. 

 
4.2 You should not speak or vote as a member of any planning meeting on 

any matter which you have discussed at Cabinet unless you have 
demonstrated there, and can do so at the relevant planning meeting, 
that you have not predetermined the application. 

 
4.3 At a planning meeting on a matter in which you may have been seen 

as advocating a proposal as a Cabinet Member, and so pre-determined 
the matter, do not take part in the debate, but you can exercise 
separate speaking rights under the Public Speaking Protocol provided 
you do not have a personal and prejudicial interest.  Where you do 
wish to speak : 
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• advise the democratic services Officer or Chairman that you wish to 
speak in this capacity before commencement of the item; 

• remove yourself from the member seating area to the public gallery 
for the duration of that item and consider leaving the room after 
you have spoken; and 

• ensure that your actions are recorded in the minutes 
 
5 CONTACT WITH APPLICANTS, DEVELOPERS AND OBJECTORS 
 
5.1 If you are approached for technical planning advice you should refer 

the person to Officers, and can always refer a person to Officers if you 
are uncomfortable giving procedural or other advice. 

 
5.2 Where you feel that a formal meeting would be useful in clarifying 

issues, you should request the Head of Planning and Housing to 
organise this.  The Officer will then ensure that those present at the 
meeting are advised from the start that the discussions will not bind 
the authority to any particular course of action and that views 
expressed are provisional, that the meeting is properly recorded on the 
application file and the record of the meeting is disclosed when the 
application is considered by the planning meeting. 

 
5.3 If you are invited to attend a meeting with applicants, developers or 

groups of objectors you should exercise care particularly between the 
submission of an application and the planning meeting where it is to be 
determined. You can attend meetings but need to be careful not to 
express views or opinions on the application if you are intending to 
take part in the planning meeting. 

 
5.4 In addition you should consider: 

• the advice on lobbying; 
• whether or not it would be prudent in the circumstances to make 

notes when contacted; 
• notifying the Head of Planning and Housing of any significant contact 

with the applicant and other interested parties, explaining the nature 
and purpose of the contacts and your involvement in them, and 
ensure that this is recorded on the planning file; 

• asking relevant questions for the purpose of clarifying your 
understanding of the proposals but do not express any strong view 
or state how you or other Councillors might vote. 

 
5.5 Don’t attend a planning presentation unless an Officer is present 

and/or it has been organised by Officers, as it is a form of lobbying and 
you need to be careful not to express any views on the application or 
give the impression you have made up your mind. 

 
5.6 Remember that a presentation is not part of the formal process of 

debate and determination of any application, this will be carried out by 
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the appropriate planning meeting of the planning authority, but you 
are able to ask relevant questions for the purposes of clarifying your 
understanding of the proposals. 

 
6 PRE-APPLICATION DISCUSSIONS 
 
6.1 It is recognised that pre-application discussions can be of great benefit 

to the planning process, however, this may create some risks for 
Councillors and for the integrity of the decision making process and 
therefore they should only take place within clear parameters and 
governance arrangements and always with Officers present and a 
written record of the discussions made and kept.  

 
6.2 If you are involved by an Officer in pre-application discussions ensure 

that it is made clear that the discussions will not bind the Council to 
making a particular decision and that any views expressed are personal 
and provisional, as by their very nature not all relevant information will 
be available and no formal consultation will have taken place. 

 
6.3 Officers should deal with any queries or give advice in pre-application 

discussions upon policies within the Development Plan and other 
material considerations that may be relevant to a particular proposal or 
be drawn into negotiations. This ensures a consistent and co-ordinated 
approach from the Council. 

 
6.4 Where there is a legitimate reason justifying non-disclsoure respect a 

request for confidentiality. Seek advice from the Officers present if you 
are unsure.   

 
6.5 Make sure you provide information on matters of fact, local knowledge 

and geography to any pre-application meeting rather than dealing with 
the merits of any proposed application. 

 
6.6 Make sure you do not use your position to improperly influence 

decisions in pre-application meetings. 
 
6.7 You can ask an Officer for a briefing or update on the content of pre-

application meetings if you are uncomfortable about attending those 
meetings yourself. 

 
7  LOBBYING OF PLANNING COMMITTEE MEMBERS 
 
7.1 While you can listen to those lobbying or attempting to lobby you, you 

should explain that it prejudices your impartiality and therefore your 
ability to participate in the planning meetings decision-making to 
declare an intention to vote one way or another or express such a firm 
point of view that it amounts to the same thing. 
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7.2 As a member of the planning meeting your overriding duty is to the 
whole community not just to the people in your ward and, taking 
account of the need to make decisions impartially, you should not 
improperly favour, or appear to improperly favour, any person, 
company, group or locality. 

 
7.3 You should not accept any gifts or hospitality from a person involved in 

or affected by a planning proposal.  Where a degree of hospitality is 
entirely unavoidable, you must ensure it is of a minimum level, its 
acceptance is declared as soon as possible and remember the Code of 
Conduct provides that you register any gift or hospitality where its 
value is over £25. 

 
7.4 Remember you can copy or pass on lobbying correspondence you 

receive to the Head of Planning and Housing, if relevant or raising new 
issues, or declare the receipt of lobbying information at the planning 
meeting. 

 
7.5 If you receive any offers of planning gain or constraint of development, 

through a proposed s.106 Planning Obligation or otherwise, refer the 
person to the Head of Planning and Housing. 

 
7.6 If you feel that you have been exposed to undue or excessive lobbying 

or approaches (including inappropriate offers of gifts or hospitality), 
notify the Monitoring Officer who will in turn advise the appropriate 
Officers to follow the matter up. 

 
7.7 Unless you have a personal and prejudicial interest, you will not have 

fettered your discretion or breached this Planning Protocol through: 
• listening to or receiving viewpoints from residents or other 

interested parties; 
• making comments to residents, interested parties, other Councillors 

or appropriate Officers, provided they do not consist of or amount 
to pre-judging the issue and you make clear you are keeping an 
open mind; 

• seeking information through appropriate channels; or 
• being a vehicle for the expression of opinion or speaking at the 

meeting as a Ward Member, provided you explain your actions at 
the start of the meeting or item and make it clear that, having 
expressed the opinion or ward/local view, you have not committed 
yourself to vote in accordance with those views and will make up 
your own mind having heard all the facts and listened to the 
debate. 

 
8 MEMBERSHIP OF LOBBY OR GENERAL INTEREST GROUPS 
 
8.1 Avoid becoming a member of, lead or represent an organisation whose 

primary purpose is to lobby to promote or oppose planning proposals  
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or those within a limited geographical area, as if you do, you are likely 
to have fettered your discretion and have a personal and prejudicial 
interest and have to withdraw from the planning meeting. 

 
8.2  Remember to register your membership of any lobby group and 

declare the existence and nature of your interest in any lobby group at 
planning meetings. Often this will be a personal interest and you can 
continue to participate but note that it can sometimes be a prejudicial 
interest or lead to allegations of bias or predetermination and in those 
circumstances you must withdraw from the meeting. 

 
8.3 If a matter relates directly to the lobby group of which you are a 

member rather than to the views it holds, or is submitted by the group 
you should ordinarily consider that you have a personal and prejudicial 
interest and should act accordingly.  

 
8.4 Where your lobby group has expressed a public view on a matter you 

need to consider whether a reasonable member of the public, knowing 
the relevant facts, would think that you appear biased. The factors you 
should consider are: 
• the nature of the matter to be discussed 
• the nature of your involvement with the lobby group 
• the publicly expressed views of the lobby group 
• what you have said or done in relation to the particular issue 

 
8.5 If the local branch of a general interest group has been vociferous or 

active on a particular issue or you are closely associated with the 
management or decision making process of that organisation such as 
its Chairperson or a member of the planning meeting, it will become 
increasingly difficult to demonstrate your ability to judge the matter 
with an open mind and you may appear biased and therefore you 
should consider whether it is appropriate for you to take part in the 
decision making process. 

 
8.6 Remember that if you publicly support a particular outcome on a 

proposal within your Ward or actively campaign for it, you will not be 
able to take part in the decision making process. It would be very 
difficult for you to demonstrate that you had the necessary degree of 
impartiality to properly weigh the arguments presented and the 
decision would be open to challenge. There is a fine balance between a 
predisposition where your mind is not totally made up and a 
predetermination. This would, however, not prevent you from 
expressing the views of your constituents provided you are capable of 
determining any application in accordance with the law. 

 
8.7  You are able to join general interest groups which reflect your areas of 

interest and which concentrate on issues beyond particular planning 
proposals, such as the Victorian Society, CPRE, Ramblers Association or 
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a local civic society, but disclose a personal interest where that 
organisation has made representations on a particular proposal and 
make it clear to that organisation and the planning meeting that you 
have reserved judgement and the independence to make up your own 
mind on each separate proposal. 

 
8.8 Don’t excessively lobby fellow councillors regarding your concerns or 

views nor attempt to persuade them that they should decide how to 
vote in advance of the meeting at which any planning decision is to be 
taken. It is difficult to define “excessively” but you need to consider 
whether a member of the public, knowing the facts, would think that, 
through your representations, the lobbied member was no longer able 
to take a view on the matter in the public interest but had 
predetermined it. 

 
8.9 You should not ever decide or discuss how to vote on any application 

at any sort of political group meeting, or lobby any other Member to do 
so.  Political Group Meetings should never dictate how Councillors 
should vote on a planning issue. 

 
9 SITE INSPECTIONS 
 
The Council has a separate protocol that deals with Site Inspections in more 
detail. 
 
9.1 Site Inspections can play a legitimate part in the decision making 

exercise but must be limited to inspections by viewing and as a fact 
finding exercise. They are not to be used to determine a proposal prior 
to the meeting of the Planning meetings. It should be noted that this 
Section applies to both Councillors requests for a Site Inspection and 
those the Head of Planning and Housing may arrange without prior 
discussion where, in his professional opinion, there is a real benefit 
from viewing the site. 

 
9.2 It is important to ensure that Councillors taking planning decisions are 

in possession of all the facts, including matters that may have been 
pointed out or come to light during a site visit.  Attendance of 
Councillors at site visits will not only demonstrate that Councillors are 
fully informed but will also ensure that high quality consistent and 
sound decisions are made, and that the risks of legal challenge are 
minimised. The expectation is that all planning meeting members will 
attend all formal site inspections and a record of attendance will be 
maintained and monitored. 

 
9.3 You should try to attend site inspections organised by the Council. 
 
9.4 You can request a site inspection if you feel it is strictly necessary 

because: 
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• particular site factors are significant in terms of the weight attached 

to them relative to other factors or the difficulty of their assessment 
in the absence of a site inspection; or 

• there are significant policy or precedent implications and specific 
site factors need to be carefully addressed; or  

• details of the proposed development cannot be ascertained from 
plans and any supporting information to Councillors satisfaction at 
the planning meeting; or  

• where design considerations are of the highest importance 
particularly in relation to the surrounding locality. 
 

9.5 The site inspection is an opportunity for you to seek information and to 
observe the site, and therefore you can ask the Officers at the site 
inspection questions or seek clarification from them on matters which 
are relevant to the site inspection. Officers may seek clarification from 
the applicant or an objector on your question, but you should not do 
this directly.  

 
9.6    Be careful not to be drawn into arguments or detailed discussions on 

the individual merits of an application or give the impression that you 
have made up your mind while on a site inspection by expressing 
opinions or views to anyone. The decision can only be made at the 
planning meeting and you should make this clear to any applicant or 
other party who approaches you and suggest that they make written 
representations or use of the Public Speaking arrangements and direct 
them to, or inform, the Officer present. 

 
9.7 Information that you gain from the site inspection should be reported 

back to the planning meetings, so that all Councillors have the same 
information. 

 
9.8 You should not enter a site, which is subject to a proposal other than 

as part of an official site inspection, even in response to an invitation, 
as this may give the impression of bias. If you feel it is essential for 
you to visit the site other than through attending the official site 
inspection you should speak to the Head of Planning and Housing 
about your intention to do so and give him the opportunity of an 
Officer accompanying you. If you do attend site on your own ensure 
you comply with these good practice rules on site inspections. 

10 PUBLIC SPEAKING AT MEETINGS 
 
The Council has a separate protocol that deals with the procedure for Public 
Speaking at meetings in more detail.  
 
10.1 Members of the public and non-committee members should not 

communicate with you during the planning meeting (orally or in 
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writing) other than through the scheme for public speaking, as this 
may give the appearance of bias. 

 
10.2 Make sure that you comply with the Council’s Protocol for Public 

Speaking at planning meetings if you are attending the planning 
meeting other than as a member. 

 
10.3 Councillors are entitled to speak at a planning meeting in accordance 

with the Public Speaking Protocol either as an individual, representative 
or ward member.  

 
10.4 Where you have a personal and prejudicial interest in the application 

then you may attend and speak in accordance with the protocol but 
only for the purpose of making representations, answering questions or 
giving evidence relating to the matter in the same manner as would 
apply to a normal member of the public. Immediately after doing so 
you must leave the meeting room whilst the meeting considers the 
proposal even though members of the public may remain.  

 
10.5 Planning Councillors who have pre-determined a matter may also 

exercise public speaking rights and should consider withdrawing from 
the meeting room having spoken on a matter to counter any potential 
suggestion that the remaining members were influenced by your 
continued presence. 

 
11 OFFICERS 
 
11.1 Councillors and Officers have different but complementary roles. Both 

serve the public but Councillors are responsible to the electorate whilst 
Officers are responsible to the Council as a whole. Their relationship is 
based upon mutual trust and understanding and this must never be 
abused or compromised.  Instructions to Officers can only be given 
through a decision of the Council, the Cabinet, Board or Committee or 
under delegated powers and not by individual Councillors acting 
outside those powers. 

 
11.2 You can submit views on current applications to the Head of Planning 

and Housing, which can be incorporated into any committee report.  
 
11.3 Officers are part of a management structure and you can discuss a 

proposal, outside of any arranged meeting, with those Officers who are 
authorised by the Head of Planning and Housing to deal with the 
proposal at a Member level or the Head of Planning and Housing. 
However, you should not seek to do anything that would compromise, 
or is likely to compromise, the impartiality of Officers who must be free 
to reach their own conclusion. 
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11.4 Officers who are involved in the processing and determination of 
planning matters must act in accordance with the Council’s Code of 
Conduct for Officers and their professional codes of conduct, primarily 
the Royal Town Planning Institute’s Code of Professional Conduct.  As 
a result, planning Officers’ views, opinions and recommendations will 
be presented on the basis of their overriding obligation of professional 
independence, which may on occasion be at odds with the views, 
opinions or decisions of the planning meeting or its Councillors. 

 
11.5  Remember the Council’s Member/Officer Relations Protocol.  
 
12 DECISION MAKING 
 
The Strategic Planning Board has adopted a separate protocol that deals with 
the Call in of planning applications in more detail.  
 
12.1 Ensure that the planning reasons in your request for a proposal to go 

before the planning meeting rather than be determined through Officer 
delegation are recorded and repeated correctly in the report to the 
planning meeting.  

 
12.2 Comply with section 38(6) of the Planning and Compulsory Purchase 

Act 2004 and make decisions in accordance with the Development Plan 
unless other material considerations indicate otherwise.   

 
12.3 It is important that you reach your decision only after due 

consideration of all of the information reasonably required upon which 
to base a decision. You should come to meetings with an open mind 
and if you feel there is insufficient time to digest new information or 
that there is simply insufficient information before you, request that 
further information, and if necessary, defer or refuse the application. 

 
12.4 It is vital that you have been present to hear the entire item, including 

the Officers’ introduction to the matter before you vote or take part in 
the meeting’s discussion on a proposal. 

 
12.5 Check that the minutes of the meeting record correctly the reasons for 

the planning meeting’s decision to grant, refuse or defer any proposal. 
 
12.6 The planning meeting can delegate to the Head of Planning and 

Housing in conjunction with the Chairman, if necessary, the specific 
wording of conditions that the planning meeting may wish to add or 
amend when they are considering an application for approval. An 
explanation of why the change or addition is required should be given 
to the planning meeting. 

 
12.7 Be aware that if you are proposing, seconding or supporting a decision 

contrary to Officer recommendations or the development plan that you 
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need to clearly identify and explain the planning reasons leading to this 
conclusion/decision.  These reasons must be given prior to the vote 
and will be recorded and Officers will be able to assist with formal 
wording.  Be aware that you may have to assist in defending a 
resulting decision by giving evidence in the event of any challenge. 

 
12.8 Where necessary, you can consider deferring the determination of 

sensitive applications that the planning meeting wish to approve 
against Officer recommendation to the next meeting of the planning 
meeting to allow Officers to formulate appropriate conditions and 
provide the planning meeting with any relevant further new 
information. 

 
12.9 Where necessary, you can consider deferring the determination of an 

application to another meeting if there is a very strong objection from 
Officers on the validity of reasons for refusal against Officer 
recommendation, to allow the proposed reasons to be further 
investigated and form the basis of an updated report to a future 
meeting. 

 
12.10 You should ensure that you are aware of, and comply with the 

Protocols adopted by the Strategic Planning Board. 
 
13 TRAINING 
 
13.1  You must attend the mandatory planning training prescribed by the 

Council before you participate in decision-making at meetings. 
 
13.2  Try to attend any other specialised training sessions provided, as these 

will be designed to extend your knowledge of planning law, 
regulations, procedures, Codes of Practice and the Development Plans 
beyond the minimum referred to above and assist you in carrying out 
your role properly and effectively.  

 
 14 INVOLVEMENT IN SECTION 106 AGREEMENTS 
 

14.1 The guidance in respect of planning obligations is similar to that of 
planning conditions in that they must be relevant to planning and 
directly related to the proposed development if they are to be taken 
into account in making a decision on a planning application. Local 
Planning Authorities should not grant planning permission for 
unacceptable development because of unrelated benefits offered by 
the applicant and should not be unduly influenced by such benefits 
offered. 

 
14.2 Remember that the purpose of Section 106 Agreements is to help 

make acceptable, development which would otherwise be unacceptable 
in planning terms, by prescribing the nature of the development, or 

Page 34



  Appendix 1 
 

16  

compensating for loss or damage created by the development, or to 
mitigate a developments impact. They must therefore be relevant to 
planning and relate fairly and reasonably to the development. 

 
14.3 Requirements of Section 106 Agreements should be considered and 

discussed at pre-application stage. The Officers will provide advice on 
general requirements, but if you are aware of any additional potential 
requirements please refer these to the Head of Planning and Housing 
as soon as you become aware of them. 

 
14.4 The content of Section 106 Agreements needs to be discussed at 

planning meetings, whether you are a member of the planning meeting 
or a visiting Member who wishes to speak on the application. 

 
14.5 If you feel that a meeting would be useful to clarify issues of content of 

potential Section 106 agreements, you should ask the Head of Planning 
and Housing to arrange a meeting with relevant Officers. Participants 
can be made aware that the discussions will not bind the authority, and 
that the meeting can be properly recorded on the application file and 
the record of the meeting disclosed when the application is considered.  

 
14.6 Do remember that it is imperative that a Ward Councillor’s role 

continues after the completion of the Section 106 Agreement, by 
assisting Officers in ensuring that the Agreements are complied with. 
This includes noting when development is being undertaken and 
assisting Officers in ensuring triggers within Section 106 Agreements 
are complied with. Ward Councillors can contact Officers for any 
information required on completed Section 106 Agreements. 

15 MONITORING AND REVIEW 
 

15.1 The Head of Planning and Housing will report annually to the Portfolio 
Holder regarding compliance with the arrangements set out in this 
Planning Protocol and will identify any proposals for amendment in 
light of issues that have arisen, although any amendments would be 
required to go through the Council’s formal process. 

 
15.2 In particular, the Head of Planning and Housing shall monitor the 

following:- 
(a)  the number of complaints made about breaches of the Planning  

Protocol and the outcome of those complaints; 
(b)  the number of appeals upheld; 
(c)  any external inspection reports in respect of relevant issues; 
(d)  the level of awareness of the Planning Protocol among Councillors 

and Officers; and 
(e)  the number of Ombudsman reports finding maladministration by 

Councillors in the conduct of planning issues. 
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CHESHIRE EAST COUNCIL 
 

Constitution Committee 
____________________________________________________________________ 
 
Date of Meeting: 

 
22nd September 2011 

Report of: Democratic and Registration Services Manager  
Subject/Title: Review of Polling Districts and Polling Places  
___________________________________                                                                       
 
1.0 Report Summary 
 
1.1 At its meeting held on 2 June 2011, the Constitution Committee authorised 

the publication of the notice of the Polling Districts and Polling Places 
Review and appointed a Sub Committee with delegated powers to 
undertake the Review of Polling Districts and Polling Places as required by 
the Electoral Administration Act 2006.  

 
1.2 The Electoral Administration Act 2006 introduced a statutory duty for local 

authorities to carry out a review of their parliamentary Polling Districts and 
Polling Places by 31 December 2007; and at least every four years 
thereafter. 

 
1.3 The Committee noted the timetable for the review (set out in Appendix A).   

 
1.4 The timetable indicates that the final decision needs to be made by the full 

Council, in accordance with the requirements of the Council’s constitution. 
The final decision also needs to be made before the 1 December 2011, to 
meet the statutory timescale for the review and also the statutory 
publication date for the annual register of electors. For these reasons it 
was proposed that a special meeting of the Council be convened in 
November 2011. 

 
1.5 Following consultation with the Mayor and Leader of the Council, a 

provisional date for the Special Council meeting was agreed for 18 
November 2011. However, as it is now apparent that there are no other 
items of business requiring decision at that meeting, the Committee may 
wish to consider an alternative course of action. Upon the 
recommendation of this Committee, Council could determine to delegate 
the final decision for the review to the Constitution Committee, at its 
scheduled meeting on 17 November 2011, thereby removing the need for 
a Special Council meeting. By making a recommendation on this matter to 
the Council meeting on 13 October 2011, the Council can determine its 
preferred course of action.  The convening of a Special Council meeting 
on 18 November could still be arranged if this is the preferred view of 
members.    
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2.0 Recommendation 
 
2.1 To recommend to Council that the final decision concerning the outcome of the 

Polling Districts and Polling Places Review be delegated to the Constitution 
Committee at its meeting on 17 November 2011, as opposed to the 
requirement for a Special Council meeting to be convened on 18 November 
2011.  

 
3.0 Wards Affected 
 
3.1 All wards are affected by the review.   
 
4.0 Local Ward Members  
 
4.1 As above. 
 
5.0 Policy Implications  
 
5.1 None.   
 
6.0 Financial Implications  
 
6.1 Costs incurred will be met from existing budgets.  
 
7.0 Legal Implications  
 
7.1 The proposed course of action is permissible under the Council’s Constitution.                     
 
8.0 Risk Management  
 
8.1 Undertaking this Review is a statutory duty. Delegating the power to conduct 

the Review to a Sub Committee of the Constitution Committee was considered 
the most effective way for the Review to be conducted, and would ensure that  
representations received could be fully considered. The suggested approach to 
delegate the final decision to the Constitution Committee would be in keeping 
with the remit of the Committee as detailed in the Council’s constitution and 
provides for “the overseeing, monitoring, co-ordinating and implementing the 
Council’s administrative business, including electoral matters”.          

  
9.0 Background  
 
9.1 A Polling District is the area created by the division of a constituency, 

ward or division into smaller parts within which a Polling Place can be 
determined which is convenient to electors. 

 
9.2  A Polling Place is the building or area in which Polling Stations will be 

selected by the Returning Officer. 
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9.3 The Polling Station is the room or building where the poll takes place 
which is chosen by the Returning Officer for the election. 

 
9.4 The Review is being conducted in three stages. The Preliminary Stage 

involves giving notice of the Review which was published at the end of 
June 2011. During the Proposal Stage the Authority must devise a 
proposal for the new Polling District and Polling Place arrangements.  In 
making a decision on the proposals, the two key factors which must be 
addressed are the reasonable requirements of the electors; and  the 
accessibility for disabled persons to the probable Polling Stations within 
the Polling Place. During the Consultation Stage representations and 
comments will be invited on the local authority proposals for Polling 
Districts and Places.  This will involve a compulsory submission from the 
Returning Officer and submissions from other persons and bodies. 

 
9.5 Following the consultation stage, the Authority must make its final 

decisions on the review, taking into account all the representations 
received. 

 
9.6 The function of carrying out this statutory review rests with full Council 

under the current Constitution.  The function is not one which the 
Cabinet may carry out. 

 
10.0 Access to Information 
 

           The background papers relating to this report can be inspected by contacting the   
report writer:       

 
  Name:          Mrs Lindsey Parton 
  Designation: Registration Service and Business Manager   
  Tel No:         01270 686477 
       Email:          lindsey.parton@cheshireeast.gov.uk  
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           Appendix A 
 

POLLING DISTRICT AND POLLING PLACES REVIEW 
 
 
 
2 June 2011 
 

 
Constitution Committee to agree process for the Polling District and 

Polling Places Review 
 
 
 
 
 
30 June 2011 

Publish notice 
Publish existing arrangements 

and Consultation starts 
 
 
 
 
 
Late August / Early 
September 2011 
 
 

 
Sub Committee considers representations 

Draft proposals formulated  

 
 
 
 
Late September 2011  
 
As soon as possible 
after receipt - 
 

Returning Officer consulted 
 
 

Returning Officer comments published 
 

 
 
 
 
 
October 2011 

 
Sub - Committee considers final representations 

and final recommendation made 
 

 
 
 
 
 
November 2011 
 

 
Final Decision made by full Council  

Publish Decision 
 
 
 
 
 
1 December 2011 
 

 
Publish amended Electoral Register including decision 
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CHESHIRE EAST COUNCIL 
 

Constitution Committee 
____________________________________________________________________ 
 
Date of Meeting: 

 
22nd September 2011 

Report of: Democratic and Registration Services Manager 
Subject/Title: Boundary Commission for England: a Review of 

Parliamentary Constituency Boundaries 
___________________________________                                                                       
 
 
1.0 Report Summary 
 
1.1 The Boundary Commission for England (BCE) has the task of 

periodically reviewing all Parliamentary constituencies in England.  A 
review (“the review”) is currently being undertaken and is being 
conducted in accordance with new rules laid down by Parliament. 

 
1.2 This report outlines the basis upon which the review will be conducted 

and makes recommendations about the Council’s involvement. 
 
2.0 Recommendations 
  
2.1  That 
 

(1) a sub-committee of 6 Members (4 Con: 1 Lab: 1 Ind) be appointed 
with full delegated powers to undertake the review; 

 
(2) Council at its meeting on 13th October 2011 be asked to consider whether it 

should determine the final response to the review or delegate to the 
Constitution Committee the power to do so; and 

 
(3) the Council’s formal response to the review be provided in writing.   

 
3.0 Wards Affected 
 
3.1 All wards are affected. 
 
4.0 Local Ward Members  
 
4.1 All local ward Members are affected. 
 
5.0 Policy Implications  
 
5.1 The Council has no policy on the boundaries of Parliamentary Constituencies.  

However, the Council’s response to the review will define its policy and may 
influence the shape of Parliamentary Constituencies for the 2015 Parliamentary 
elections and beyond. 
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6.0 Financial Implications  
 
6.1 There are no identifiable financial implications.  
 
7.0 Legal Implications 
 
7.1 The key legal implications of the review are contained in the body of this report.  

However, the Parliamentary Voting Systems and Constituencies Act 2011 
imposes new requirements upon the way in which the review will operate.  New 
rules apply, which are outlined in this report. 

 
7.2 The legislative basis of Parliamentary Constituency Boundary reviews is found 

in the Parliamentary Constituencies Act 1986, as amended by the Boundary 
Commissions Act 1992.   

 
8.0 Risk Management  
 
8.1 No risks would appear to arise from the recommendations of this report.  
 
9.0 Background  
 
9.1 The rules which form the basis of the review presume a significant 

reduction in the number of Parliamentary Constituencies in England.  
These Constituencies will be required to comply with new parameters 
so far as the numbers of electors they contain. 

 
9.2   The review will be heavily informed by public consultation. 
 
9.3 The BCE must formally report to Government by 1st October 2013 and 

make recommendations on changes which it believes to be 
appropriate: in respect of the distribution, size, shape, name or 
designation of constituencies.  These recommendations will then be 
converted into draft legislation, which will be implemented in time for 
the next Parliamentary Election after the date on which the legislation 
is passed. 

 
9.4 The legislation provides that the electorate figures to be used for the 

2013 review are the figures published on or before 1st December 
2010. 

 
9.5 With regard to the local government boundaries which are to be taken 

into account as part of the review, the legislation defines these as 
those which were in force as at 6th May 2010.  This immediately 
creates an issue for Cheshire East Council, since the review will be 
based on the former Borough Ward boundaries, rather than those 
which were the product of the most recent boundary review.  The 
BCE have been pressed to confirm this. It would appear to be an 
unusual approach for the future Parliamentary Constituency 
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boundaries to be based on previous Ward boundary information.  The 
BCE indicate that this problem stems from legislation. 

 
9.6 Legislation requires there to be 600 constituencies for the whole of 

the UK, of which there will be 68 in the North West: Blackburn, 
Blackpool, Bolton, Bury, Cheshire East, Cheshire West, Cumbria, 
Halton, Knowlsey, Lancashire, Liverpool, Manchester, Oldham, 
Rochdale, St Helens, Salford, Sefton, Stockport, Tameside, Trafford, 
Warrington, Wirral and Wigan. 

 
9.7 The BCE, in developing its proposals, will allocate the specified 

number of constituencies within the relevant region, ensuring that 
each constituency is wholly contained within it.  There would need to 
be compelling reasons to depart from this assumption. 

 
9.8 Legislation stipulates that every constituency must have an electorate 

range of between 72,810-80,473 electors. 
 
9.9 The BCE may take into account other considerations: 

• Geographical: size, shape and accessibility of constituencies 
• Local government boundaries as at 6.05.10 (see above) 
• Boundaries of existing constituencies 
• Local ties that would be broken by constituency changes 

 
9.10 With regard to local authority wards, these are seen as the basic 

building block for designing constituencies.  They are regarded as 
well-defined and well-understood units which are generally indicative 
of areas which have a broad community of interest.  Any divisions of 
these units between constituencies is seen as being likely to break 
local ties, disrupt political party organisations and cause difficulties for 
Electoral Registration and Returning Officers.  Therefore, in the 
absence of compelling and exceptional circumstances, the BCE’s 
view is that it would not be appropriate to divide wards where it is 
possible to construct constituencies that meet the statutory electorate 
range without dividing them. 

 
9.11 With regard to existing constituencies the BCE intends to have 

regard generally to these as far as possible.  It feels it would be 
inappropriate to start from a “blank sheet of paper”, although this does 
not mean that a constituency should be protected from change, 
simply because its electorate figure falls within the statutory range. 

 
9.12 Where constituencies remain largely the same, the BCE policy is to 

retain the existing constituency name.  There would, in these 
circumstances, need to be good reason to make changes. 

 
9.13 In general, the policy is for constituencies to be named in a way which 

reflects the main population centres.  However, where an alternative 
name commands greater local support than that proposed by the 
BCE, it will usually be prepared to recommend that as an alternative. 
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10.0 Initial proposals and consultation 
 
10.1 The BCE intends to publish its initial proposals on 13th September 

2011.  This will be followed by a 12 week consultation period, ending 
on 5th December 2011. 

 
10.2 The consultation will be based on a combination of written 

representations, and oral representations at public hearings.  The 
BCE’s policy is to afford the same weight to written representations as 
it does to oral representations. 

 
10.3 In the light of this, it is proposed that the Council’s views are made 

known to the BCE in writing. 
 
10.4 Following the consultation, Assistant Commissioners will consider all 

representations made and prepare a report for the BCE on each 
region. 

 
10.5 The BCE will then publish a notice in each region indicating whether 

or not revisions have been made to its initial proposals for that region.  
Any revisions to the initial proposals will be subject to further 
consultation. 

 
10.6 Following consideration of any representations made at such further 

consultation, the BCE will make final decisions upon any further 
modifications before making a report to Government.  This will then 
be followed by legislation. 

 
11.0 The Council’s response 
 
11.1 The Council’s response to the review would normally be agreed by Full Council.  

However, the tight timescale within which the Council’s response must be 
submitted would not make this possible unless a special meeting of Council 
was to be convened. 

 
11.2 This report therefore proposes that Council delegate full powers to the 

Constitution Committee to agree the Council’s final response.  It also 
recommends that a sub committee be appointed to drive forward the process.  
A small number of Members can most appropriately undertake this detailed 
work. 

 
11.3 The sub committee could then meet as often as needed to progress the 

detailed work, reporting as and when necessary to the Constitution Committee, 
which may need to arrange special meetings. 
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12.0 Access to Information 
 

           The background papers relating to this report can be inspected by contacting the report 
writer: 

 
 Name: Brian Reed 
 Designation: Democratic and Registration Services Manager  

           Tel No: 01270 686670 
           Email: brian.reed@cheshireeast.gov.uk 
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CHESHIRE EAST COUNCIL 
 

Constitution Committee 
____________________________________________________________________ 
 
Date of Meeting: 

 
22nd September 2011 

Report of: Democratic and Registration Services Manager 
Subject/Title: Urgent Decision-Making 
___________________________________                                                                       
 
 
1.0 Report Summary 
 
1.1 This report examines the Council’s current arrangements for decision-making in 

urgent circumstances and makes recommendations for alternative 
arrangements to be introduced. 

 
2.0 Recommendation 

 
2.1 That the Committee recommend to Council 

 
(1) the adoption of the provisions set out in Appendix B to this report; and 

 
(2) that the Borough Solicitor and Monitoring Officer be authorised to make 

such additions and amendments to the Constitution as she considers are 
necessary to give effect to the wishes of Council. 

 
3.0 Reasons for Recommendations 
 
3.1 In order for Members and Officers to understand clearly the Council’s 

arrangements for determining urgent items of business. 
 
4.0 Wards Affected 
 
4.1 All Wards are affected. 
 
5.0 Local Ward Members  
 
5.1 All local ward Members are affected. 
 
6.0 Policy Implications  
                                                     
6.1 The Council’s agreed arrangements should be reflected in the Constitution. 
 
7.0 Financial Implications 
 
7.1 There are no direct implications, although it is of critical importance for the 

Council to have arrangements in place for urgent decisions to be made.  The 
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responsiveness of local authorities to circumstances of urgency can often have 
financial implications.   

 
8.0 Legal Implications 
 
8.1 Once agreed, any changes to existing Constitutional provisions will need to be 

agreed by Council, following a recommendation from the Committee.  
 
9.0 Risk Management  
 
9.1 No risks would appear to arise from the proposals contained in this report. 
 
10.0 Background  
 
10.1 The Council’s existing arrangements empower the Chief Executive or her 

nominee to make urgent executive and non-executive decisions in 
circumstances where such decisions are required before the next meeting of 
the relevant decision-making body.  Appendix A to this report contains the 
existing constitutional provisions. 

 
10.2 The Committee may wish to review the existing arrangements to establish 

whether they are in need of revision.  Consideration should be given to 
securing Member involvement in making urgent decisions, with appropriate 
Officer advice and involvement.   

 
10.3 Appendix B contains proposed urgency provisions which are recommended to 

the Committee for recommendation to Council.  If agreed, these would need to 
form new provisions in the Constitution, and there would be the need for some 
consequential amendments. 

 
11.0 Access to Information 
 

          The background papers relating to this report can be inspected by contacting the report 
writer: 

 
 Name: Brian Reed 
 Designation: Democratic and Registration Service Manager 

           Tel No: 01270 686670 
           Email: brian.reed@cheshireeast.gov.uk 
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APPENDIX A 
 
PROCEDURE RULES 18 AND 25 - URGENT BUSINESS 
 
Non-Executive Functions 
 
1  Approval of Urgent Business  
 
Where any matter is urgent and cannot await the next meeting, the Chief 
Executive or her nominee may take the necessary action, provided that 
he/she has first consulted the relevant Chairman (or Vice-Chairman if he/she 
is not available).  
 
2  Consultation  
 
A copy of the consultation document shall be sent to the appropriate Cabinet 
Member, the Chairman and Spokespersons of the appropriate Scrutiny 
Committee, the party group leaders and the local Member.  
 
3  Written Approval  
 
Any such approval shall be in writing, consideration being given after 
consultation with the Chief Finance Officer and the Monitoring Officer. 
 
4  Obligations of the Monitoring Officer 
 
The Monitoring Officer shall forthwith supply a copy of any approval requiring 
a report to a Committee or Sub-Committee which has been given by him/her 
to the Chief Executive and the Chief Finance Officer.  
 
5  Report to Committee  
 
A report of any action under paragraphs 1 to 4 above shall be made available 
by electronic means to all Members of the Council. 
 
Executive Functions 
 
6 Consultation  
 
Where any matter is urgent and cannot await the next meeting of Cabinet, the 
Chief Executive or her nominee shall have sole discretion to decide the 
matter, having first taken into account any views of Members consulted under 
this procedure. A copy of the consultation document under this Procedure 
Rule shall also be sent to the Chairman and Spokespersons of the 
appropriate Scrutiny Committee, the appropriate Cabinet Member and the 
local Member.  
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7  Written Approval  
 
Any such approval shall be in writing, and shall only be given after 
consultation with the Chief Finance Officer and the Monitoring Officer. 
 
8 Obligations of the  Monitoring Officer 
 
A copy of any approval which has been obtained under paragraphs 6 to 8 
above shall be supplied forthwith to the Monitoring Officer and Chief Finance 
Officer. 
 
9  Report to Cabinet  
 
A report of any decision under paragraphs 6 to 8 above shall be made 
available by electronic means to all Council Members. 
 
10  Access to Information  
 
In processing and deciding any matter under paragraphs 6 to 10 above, the 
relevant requirements of the Access to Information Procedure Rules will 
apply, as set out in this Constitution. 
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PROPOSED URGENCY PROVISIONS 

When a decision cannot await the next ordinary decision-making meeting, the 
following procedures apply: 

Chairman’s power to add an item to the agenda 

The Chairman of the Council, the Cabinet, a Portfolio Holder, a committee, or sub-
committee have the power to agree to take urgent items of business, at the meeting 
in question, which have not been included on the agenda of that meeting. 

The discretion to do so rests entirely with the Chairman of the body in question or, 
where appropriate, the portfolio Holder, who alone needs to be satisfied as to the 
reasons for urgency. These reasons will be minuted. 

In the case of executive decisions the following provisions shall also apply:- 

• Rule 15 of the Access to Information Rules (Forward Plan and special 
urgency) 

• Rule 44 of the Executive Procedure Rules (Forward Plan and key decisions) 
• Rule 13 of the Scrutiny Procedure rules (Call-In and Urgency) 

A special meeting may be called 

Council Procedure Rules provide for special meetings of the relevant decision–
making body to be called. 

When the urgency of the decision dictates that a special meeting of the 
decision-making body is impracticable, the urgency provisions set out below 
shall apply, subject to the following requirements being met: 

Urgent Decisions: Regulatory / Non-Executive matters 

The Chairman and Vice Chairman (or, in their absence, their nominees) of the 
relevant committee or sub-committee, in consultation with the appropriate Director or 
Head of Service, have delegated authority to take any non- executive decision 
subject to the following requirements being met:- 

• The decision-makers are satisfied that the matter is urgent and cannot await 
the next meeting of the decision-making body, or urgently convened meeting; 

• The decision is reported for information to the next available meeting of the 
decision-making body; 

• The provisions of legislation are complied with; 
• Advice has been taken from the Council’s Borough Solicitor and Monitoring 

Officer and Section 151Officer; 
• All Members of the Council are notified of the decision taken by electronic 

means. 
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Urgent Decisions: Council  

If a decision would normally be required to be made by full Council the decision may 
be made by an Urgency sub-committee which shall comprise 5 Members of the 
Council (ratio 3:1:1) and the Mayor (or in his absence the Deputy Mayor) subject to 
the following requirements being met:- 

• The decision-makers are satisfied that the matter is urgent and cannot await 
the next meeting of the Council, or an urgently convened Council meeting ; 

• The decision is reported for information to the next available meeting of the 
Council; 

• The provisions of legislation are complied with; 
• Advice has been taken from the Chief Executive, Council’s Borough Solicitor 

and Monitoring Officer and Section 151 Officer; 
• All Members of the Council are notified of the decision taken by electronic 

means. 

Urgent Decisions: Cabinet / Executive Matters 

The Leader of the Council, the Deputy Leader of the Council and the relevant 
portfolio holder (or, in their absence, their nominees), have delegated authority to 
take any executive decision in consultation with the Chief Executive subject to the 
following requirements being met:- 

• The decision-makers are satisfied that the matter is urgent and cannot await 
the next meeting of the Cabinet, or an urgently convened Cabinet meeting; 

• The decision is reported for information to the next available meeting of the 
Cabinet; 

• The provisions of legislation are complied with; 
• The relevant Scrutiny Committee Chairman has been notified of the matter; 
• The Leader of the main opposition Group has been invited to make 

representations on the proposed decision; 
• Advice has been taken from the Council’s Borough Solicitor and Monitoring 

Officer and Section 151 Officer; 
• All Members of the Council are notified of the decision taken by electronic 

means. 

In addition the following provisions shall apply:- 

• Rules 13, 14 and 15 of Access to Information Procedure Rules shall be 
adhered to, relating to the content of the Forward Plan, general exceptions to 
the requirement to list decisions on the Forward Plan, and circumstances of 
special urgency 

• Rule 44 of the Executive Procedure Rules shall be adhered to, relating to the 
Forward Plan and Key Decisions 
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• Scrutiny Procedure Rules in relation to Call-in (Rule12) shall not apply to 
urgent executive decisions taken under this procedure (see Rule 13). 
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CHESHIRE EAST COUNCIL 
 

Constitution Committee 
____________________________________________________________________ 
 
Date of Meeting: 

 
22nd September 2011 

Report of: Democratic and Registration Services Manager 
Subject/Title: Questions at Council Meetings 
___________________________________                                                                       
 
 
1.0 Report Summary 
 
1.1 This report invites the Committee to consider the existing and potential future 

arrangements for questions at Council meetings. 
 
2.0 Recommendations 
 
2.1 That the Committee decide whether changes are needed to the existing 

Constitutional arrangements for questions at Council meetings and, if so, what 
changes should take place. 

 
2.2 Where changes are proposed, that these be recommended to the next Meeting 

of Council and that Council be asked to authorise the Borough Solicitor and 
Monitoring Officer to make such changes and additions to the Council’s 
Constitution to give effect to the wishes of Council.  

 
3.0 Reasons for Recommendations 
 
3.1 In order for Members and Officers to clearly understand the Council’s 

approach. 
 
4.0 Wards Affected 
 
4.1 All Wards are affected. 
 
5.0 Local Ward Members  
 
5.1 All local Ward Members are affected. 
 
6.0 Policy Implications  
 
6.1 The Council’s agreed arrangements must be clearly documented in the 

Constitution. 
 
7.0 Financial Implications  
 
7.1 No such implications arise from the proposals contained in this report. 
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8.0 Legal Implications  
 
8.1 Once agreed, the arrangements will be included in the Constitution which can 

be amended by Council following a recommendation of the Committee. 
 
9.0 Risk Management  
 
9.1 No risks would appear to arise from the proposals contained in this report. 
 
10.0 Background  
 
10.1 Following comments made by the Mayor at the Annual Council meeting, and 

further discussions with officers, the Chairman of the Constitution Committee 
agreed that a report should be considered at the first meeting of the Committee 
of the new Municipal Year.  At that meeting, the Committee asked for this 
matter to be listed on its work programme.  This report therefore comes to the 
Committee in accordance with the timing of that programme. 

 
11.0 Information 
 
11.1 A number of views have been expressed about the Council’s current 

arrangements for questions at Council meetings.  Whilst some Members are no 
doubt content with the arrangements, comments have been made that: 

 
§ question time takes too long;  
§ too many questions are being asked as part of question time;  
§ there is no reason why questions should not be asked of Officers or 

Portfolio Holders, thereby removing the need for these to be asked at 
meetings of Council where other pressing business needs to be dealt with;  

§ primary questions are sometimes asked which contain a number of 
subsidiary questions;  

§ there is need for clarity around rules relating to supplementary questions 
where a number of questions are asked as part of one primary question; 

§ some submitted questions are inappropriate.   
 
11.2 The Council’s existing arrangements for questions at Council meetings are set 

out in Appendix A to this report. Generally speaking, the existing rules would 
appear to be fit for purpose but the Committee is encouraged to consider 
whether any of the further provisions listed in Appendix B, or any other 
provisions, should be adopted by Council in addition to the existing provisions. 
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12.0 Access to Information 
 

          The background papers relating to this report can be inspected by contacting the report 
writer: 

 
 Name: Brian Reed 
 Designation: Democratic and Registration Services Manager 

           Tel No: 01270 686670 
           Email: brian.reed@cheshireeast.gov.uk 
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Appendix A 

 
Public speaking and questions at Council meetings 
 
11.1  A Member of the Council may ask the Mayor, the appropriate Cabinet 

Member or the Chairman of a Committee any question about a matter 
which the Council, the Cabinet or the Committee has powers, duties or 
responsibilities. 

 
11.2 A Member may ask the nominated/designated representative of the 

Cheshire Fire Authority or the Cheshire Police Authority any question 
about the responsibilities of his/her respective Authority. 

 
11.3  Questions must be sent in writing to the Monitoring Officer at least 

three clear working days before the meeting. 
 
11.4 The Mayor may agree to take urgent questions where he considers 

that it has not been possible for a Member to give the required notice, 
provided that a copy of the question is given to the Monitoring Officer 
before the meeting starts. 

 
11.5  Questions will be asked and answered without discussion. In replying, 

the Member responding will use their reasonable endeavours to 
address the matters raised in the question. The Member responding 
may decline to answer any question or may: reply direct, reply by 
reference to a publication, or reply by written answer with a copy to 
such other Members of the Council as the Council agrees, or refer the 
question to an appropriate committee or to the Cabinet. 

 
11.6  Following the answer to each question, the questioner may ask a 

concise and focussed supplementary question which relates to the 
subject matter of the initial question and answer. The Mayor may 
choose to disallow a supplementary question if, in his opinion, it is 
inappropriate or unduly lengthy. The Member answering the 
supplementary question will decide whether or not to reply. 

 
11.7  Where a question submitted under this Procedure Rule relates to a 

matter that appears on the agenda for that meeting, the question shall 
be put and answered in accordance with this Procedure Rule, at the 
start of the consideration of that matter. 

 
11.8 A public speaking time and public question facility will apply to Council 

meetings, as detailed in Appendix 7. 
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Appendix B 

 
Potential additional question-time provisions 

 
1. A maximum question time period of X minutes.   
2. Questions will be dealt with by the Mayor according to the following criteria: 

a. Questions will be rejected if they could reasonably have been asked and 
properly answered before the Council meeting. 

b. Where time permits, questions relating to Council policy may be 
accepted. 

c. Where time permits, questions which are highly relevant to Council 
business may be accepted. 

d. Where time permits, questions which are of a topical nature may be 
accepted. 

e. Where time permits, questions which relate to existing business of a 
scrutiny committee may be accepted. 

 
3. The total time allowed for the question, answer and supplementary question 

shall be 5 minutes. 
4. Any questions which are accepted, but which cannot be dealt with during the 

allotted period will be answered in writing. 
5. No more than X question(s) shall be asked by any one Member at a meeting of 

Council and no subsidiary questions shall be permitted. 
6. Questions will not be read out at Council meetings. 
7. Questions will be brief, clear and focussed. 
8. No inappropriate, frivolous, derogatory or vexatious questions will be allowed. 
9. No questions will be allowed which repeat, or are substantially the same as, 

questions submitted to a meeting of Council during the preceding 3 months. 
10. No questions will be allowed which do not relate to an area of Council policy or 

procedure. 
11. Where any question might be disallowed under the agreed provisions, the 

Mayor, as Chairman of Council, will have absolute discretion to determine 
whether or not to do so. 

12. Questions shall be submitted no later than 5 clear working days before the 
Council meeting in question. 

13. The Mayor may choose to allow such questions as he deems to be urgent, 
even when the above rules relating to deadlines for submission have not been 
met. 
 
Provided that in respect of those questions posed as part of the Council 
question-time, the existing provisions of the Constitution shall apply in respect 
of supplementary questions. 
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CHESHIRE EAST COUNCIL 
 

Constitution Committee 
____________________________________________________________________ 
 
Date of Meeting: 

 
22nd September 2011 

Report of: Democratic and Registration Services Manager 
Subject/Title: Member Access to Part 2 and Confidential Reports 
___________________________________                                                                       
 
 
1.0 Report Summary 
 
1.1 This report provides information upon the Council’s existing approach in terms 

of access for Members to Part 2 and confidential reports, and sets out potential 
options for the future. 

 
2.0 Recommendations 
 
2.1 That  
 

(1) Members consider whether Council should adopt the approach set out in 
paragraph 10.10 and Appendix B of this report and, if so 

 
(2) authorisation be given to the Borough Solicitor to make such changes and 

additions to the Constitution as she considers are necessary in order to give 
effect to the wishes of Council, and that 

 
(3) the above arrangements be put in place for a trial period of 6 months, after 

which they will be reviewed. 
 
3.0 Reasons for Recommendations 
 
3.1 In order for Members and Officers to understand clearly the Council’s approach 

to the availability to Members of Part 2 and confidential reports.  
 
4.0 Wards Affected 
 
4.1 All Wards are affected. 
 
5.0 Local Ward Members  
 
5.1 All local Ward Members are affected. 
 
6.0 Policy Implications  
 
6.1 The Council’s agreed arrangements should be reflected in the Constitution 

which clearly sets these out.  
 

Agenda Item 11Page 65



 
 
7.0 Financial Implications  
 
7.1 There are no such implications.  
 
8.0 Legal Implications  
 
8.1 The legal implications are contained within the main body of this report. 
 
9.0 Risk Management  
 
9.1 By clearly setting out in the Constitution the way in which the Council deals with 

Member rights of access to Part 2 and confidential reports, risk is minimised.  
Members will be clear as to their own rights and officers will be clear upon how 
the Council’s arrangements should apply to Members. 

 
9.2 However, extending the rights of access to Part 2 and confidential reports to  

Members gives Members rights over and above those which are afforded by 
the law.  Members would be relied upon to deal with the information in question 
appropriately. 

 
10.0 Background  
 
10.1 Most reports which are presented to the Council’s decision-making and other 

bodies are freely available and open to inspection by Members and members of 
the public.  However, certain reports, which officers believe contain “exempt 
information” or confidential information, may be held back from public 
circulation because the contents appear to meet certain statutory criteria eg 
they contain information about the financial or business affairs of an individual, 
or information about a proposed prosecution.  Those categories of information 
which are exempt are referred to in the Access to Information Procedure Rules 
within the Constitution.  They are set out in Appendix A to this report. 

 
10.2 The final decision on whether such reports will be dealt with by the decision-

making body in private is made by the body itself when it considers the 
standard agenda item: “Exclusion of the Public and Press”.  If this is moved, 
seconded and agreed by the body in question, the report will be dealt with in 
private and the report will remain unavailable to the public and press. 

 
10.3 The situation in respect of access to such reports by Members of the Council is, 

however, different.  Over many years, court cases have established clear 
principles relating to the rights of Members to Part 2 and confidential reports.  
These principles are summarised in the following paragraphs. 

 
10.4 Members of the body in question are generally entitled to receive copies of Part 

2 or confidential reports.  However, where a Member is not a member of that 
body, there is no automatic right of access.  Where this is the case, the 
Member must demonstrate a “need to know” such information in order to 
properly carry out duties as a Councillor. 
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10.5 If this thinking is followed in each case, a judgement has to be made when a 

request is made by a non-member of the decision-making body in question: 
does the Member requesting access to the report have a “need to know”, in 
order to properly carry out their duties as a Councillor?  The decision on 
whether there is a “need to know” is for the Council to make and the courts are 
reluctant to interfere.   

 
10.6 There is currently no formally agreed mechanism in place which provides for a 

judgement to be made as to whether or not a legitimate “need to know” exists, 
when this is claimed to be the case by a Member.  In the absence of a formally 
agreed mechanism, therefore, the judgement must be made by Officers.  In 
practice, this can put Officers in a difficult position, requiring them to make a 
decision as to whether or not legal criteria have been met, potentially against a 
backdrop of strong views expressed by the Member in question. 

 
10.7 The Council’s existing practice is to widen the categories of cases where 

Members automatically receive Part 2 Cabinet reports.  In addition to the 
Cabinet members, reports in hard copy are made available to: 
 
• Group Leaders 
• Ward Members affected, in accordance with the Ward Member Protocol. 
• Relevant scrutiny committee Chairmen and Vice-Chairmen.  
• Members visiting the meeting in question, who would receive the papers 

upon arrival.  
 

However, whilst this approach appears to have been effective in appropriately 
addressing the needs of most Members wishing to see Part 2 reports, and the 
categories of Members listed above are more likely than others to have a “need 
to know”, this is not based on a judgement in each case of a request against 
“need to know” principles.  It could be argued that the approach is not entirely 
logical.   
 
It is not proposed to remove the existing arrangements as set out above. 

 
10.8 There are no similar arrangements for regulatory committees. 
 
10.9 Looking at the picture nationally, there is widely varying practice in respect of 

Member access to Part II and confidential reports.  Even when consideration is 
given to the practices of the demised authorities, it is understood that different 
approaches were followed.  Some authorities allow completely unrestricted 
access to Members to all Part 2 and confidential reports. This removes the 
need for any Officer judgement to be exercised when Members ask for copy 
reports, but the approach carries with it an acknowledgement that Members 
might be afforded access to the most sensitive information, eg staffing, 
disciplinary, Code of Conduct and child care information.  The practices of 
these authorities therefore rely on trust. 

 
10.10 Alternatively, all Part 2 and confidential reports could be released to Members 

upon request, except for certain very sensitive categories, which would be 
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excluded from automatic release.  These arrangements could be trialled for 6 
months in order to establish how they settle down.  Such suggested categories 
of report could be those which contain the following information: 
 
§ Staffing information, where the identity of Officers would be revealed; and 
§ Information relating to vulnerable children or adults 

 
Even in respect of reports containing the above categories of information, it is 
quite possible that a Member might still claim to have a “need to know”.  In 
order to provide for these circumstances it is suggested that a procedure such 
as that which is set out at Appendix B could be adopted.  
 

10.11 Consideration should now be given to whether the Council’s existing approach  
should be varied. This approach should be documented and acknowledged in 
the Constitution. 

 
11.0 Access to Information 
 

          The background papers relating to this report can be inspected by contacting the report 
writer: 

 
 Name:             Brian Reed 
 Designation:    Democratic Registration Services Manager 

           Tel No:            01270 686670 
           Email:             Brian.reed@cheshireeast.gov.uk 
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Appendix A 
 

Categories of exempt Part II information 
 

 
Category Condition 
1. Information relating to any individual. Information is exempt if and so long, as in 

all the circumstances of the case, the 
public interest in maintaining the 
exemption outweighs the public interest in 
disclosing the information 
 

2. Information which is likely to reveal the 
identity of an individual. 
 
 

Information is exempt if and so long, as in 
all the circumstances of the case, the 
public interest in maintaining the 
exemption outweighs the public interest in 
disclosing the information 
 

3. Information relating to the financial or 
business affairs of any particular person 
(including the authority holding that 
information). 
 
“Financial or business affairs” includes 
contemplated, as well as past or current, 
activities 

Information is exempt if and so long, as in 
all the circumstances of the case, the 
public interest in maintaining the 
exemption outweighs the public interest in 
disclosing the information 
 
Information within paragraph 3 is not 
exempt if it must be registered under  

(a) the Companies Act 1985; 
(b) the Friendly Societies Act 1974; 
(c) the Friendly Societies Act 1992; 
(d) the Industrial and Provident 
Societies Acts 1965 to 1978; 
(e) the Building Societies Act 1986; 
or 
(f) the Charities Act 1993. 

 
4. Information relating to any consultations 
or negotiations, or contemplated 
consultations or negotiations, in connection 
with any labour relations matter arising 
between the authority or a Minister of the 
Crown and employees of, or officer-holders 
under the authority. 
 
“Labour relations matter” are as specified 
in paragraphs (a) to (g) of section 218(1) of 
the Trade Unions and Labour Relations 
(Consolidation) Act 1992, i.e. matters 
which may be the subject of a trade 
dispute within the meaning of that Act or 
any dispute about any such matter 

Information is exempt if and so long, as in 
all the circumstances of the case, the 
public interest in maintaining the 
exemption outweighs the public interest in 
disclosing the information 
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Category Condition 
 
5. Information in respect of which a claim 
to legal professional privilege could be 
maintained in legal proceedings. 

Information is exempt if and so long, as in 
all the circumstances of the case, the 
public interest in maintaining the 
exemption outweighs the public interest in 
disclosing the information 
 

6. Information which reveals that the 
authority proposes – 
(a) to give under any enactment a notice 
under or by virtue of which requirements 
are imposed on a person; or 
(b) to make an order or direction under any 
enactment 
 

Information is exempt if and so long, as in 
all the circumstances of the case, the 
public interest in maintaining the 
exemption outweighs the public interest in 
disclosing the information 
 
 

7.Information relating to any action taken 
or to be taken in connection with the 
prevention, investigation or prosecution of 
crime 

Information is exempt if and so long, as in 
all the circumstances of the case, the 
public interest in maintaining the 
exemption outweighs the public interest in 
disclosing the information 
 

 

EXCEPT THAT 

Information falling within any of paragraphs 1-7 is not exempt information if it 
relates to proposed development for which the local planning authority may 
grant itself planning permission under regulation 3 of the Town and Country 
Planning General Regulations 1992.   

 

The following will also be exempt information for some meetings of the 
Standards Committee or a Sub-Committee of it.1 

 

Category Condition 
7A. Information which is subject to any 
obligation of confidentiality. 

Information is exempt if and so long, as in 
all the circumstances of the case, the 
public interest in maintaining the 
exemption outweighs the public interest in 
disclosing the information 
 

                                                 
1 Where a Standards Committee is convened to consider a matter referred under regulations 
13 or 16 to 20 of the Standards Committee (England) Regulations 2008 or referred under 
section 58 (1)(c) of the Local Government Act 2000. 
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7B. Information which relates in any way to 
matters concerning national security. 

Information is exempt if and so long, as in 
all the circumstances of the case, the 
public interest in maintaining the 
exemption outweighs the public interest in 
disclosing the information 
 

7C.  Information presented to a standards 
committee, or to a sub-committee of a 
standards committee, set up to consider 
any matter under regulations 13 and 16 to 
20 of the Standards Committee (England) 
Regulations 2008, (referrals to and 
references from Monitoring Officers) or 
referred under section 58(1)(c) of the Local 
Government Act 2000 (failure to comply 
with Code of Conduct). 
 

Information is exempt if and so long, as in 
all the circumstances of the case, the 
public interest in maintaining the 
exemption outweighs the public interest in 
disclosing the information 
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Appendix B 
 
 

 
Proposed procedure for demonstrating a “need to know” 
 
 

There is a general presumption that in the interests of transparency and 
open government, the majority of reports should, whenever reasonably 
possible, be considered in the open part of the agenda of meetings. 
 
In general all reports to decision-making bodies of the Council are made 
available to Members upon request.   It is understood that Members will 
take care not to publicise or share information from those reports to which 
they have access and which contain Part II “exempt” or confidential 
information. 
 
Reports to Cabinet which contain Part II or confidential information shall 
be provided to the Leaders of each political group, to scrutiny committee 
chairmen and scrutiny committee vice chairmen in advance of the meeting 
in question, and to any Member of the Council attending the Cabinet 
meeting, upon their arrival at the meeting. 
 
Any Member can ask for a copy of any Part II or confidential report of any 
decision-making body, but they will not be automatically entitled to receive 
a copy of those reports containing the following categories of information, 
in respect of which they will be expected to demonstrate a “need to know”: 
 
• Staffing information, where the identity of officers would be revealed 
• Information relating to vulnerable children and adults 

 
In instances where such a Member claims to have a “need to know” about 
such a report, the following process will apply: 
 
• The Member will submit to the Borough Solicitor and Monitoring 

Officer, or to the Democratic and Registration Services Manager in 
writing, information in support of their claim to have a “need to know”. 

• The claim will be submitted to the relevant Chairman (or Vice 
Chairman, in his/her absence) of the non-executive committee or sub 
committee in question, or to the Portfolio Holder (or the Leader, in 
his/her absence), in respect of an executive decision, for 
determination. 

• The determination as to whether or not a “need to know” has been 
demonstrated will be based on officer advice and will include legal 
advice. 

• Once a determination has been made, this will be communicated to 
the Member who has made the claim.  
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Originally intended for 19 January 2010 meeting 

CHESHIRE EAST COUNCIL 
 

Constitution Committee 
____________________________________________________________________ 
 
Date of Meeting: 

 
22nd September 2011 

Report of: Borough Solicitor  
Subject/Title: Proposed Amendments to the Council’s Contract Procedure 

Rules 
_____________________                                                                       
 
1.0       Report Summary 
 
1.1 The purpose of this report is to propose amendments to the Council’s 

Contract Procedure Rules and to seek the approval of the Committee and 
a recommendation from it to the Council that the amendments be made. 

 
2.0 Recommendations 
 
2.1 That the amendments to the Contract Procedure Rules (as set out in the 

Appendix to this report) be recommended to the Council for approval and 
the Constitution be amended accordingly.  

 
3.0 Reasons for Recommendations 
 
3.1 The Council’s Contract Procedure Rules form part E of the Council’s 

Constitution.  
 
3.2 The amendments have been proposed to reflect best practice developed 

by the Procurement Unit, including clarification on the use of Delegated 
Decisions by Chief Officers. Amendments are also proposed to take into 
account new legislation and the Council’s ability to receive electronic 
tenders, as well as to clarify and remove parts of the Contract Procedure 
Rules which are no longer applicable. There is also a proposal to increase 
the financial threshold at which the Contract Procedure Rules require a 
formal tendering procedure from £50,000 to £75,000 which it is 
anticipated will make it easier for SMEs to engage in business with the 
Council. 

 
4.0 Wards Affected 
 
4.1 Not applicable.  
 
5.0 Local Ward Members  
 
5.1 Not applicable.  
  
6.0 Policy Implications 
 
6.1 None identified.  
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7.0 Financial Implications  
 
7.1 None identified.  
  
8.0 Legal Implications 
 
8.1 Any changes to the Constitution need to be agreed by the Council 

following a recommendation from the Constitution Committee.  Any 
changes which are proposed also need to comply with the relevant 
statutory requirements.  

 
8.2 The Purchase of goods, services and works by the Council as a public   

sector body is regulated by the Public Contracts Regulations 2006 (the 
Regulations) which implement into English law the EU procurement 
regime currently in place throughout the EU. 

 
8.3 It is important to note that the Regulations only apply to contracts with a 

value that exceeds the relevant thresholds. The current thresholds that 
apply to local authorities are as follows: 

 
 
SUPPLIES 
(GOODS) 

 
SERVICES 

 
WORKS 

 
£156,442 
 

 
£156,442 

 
£3,927,260 

 
8.4 However, in undertaking any procurement (including those below the EU 

threshold) a contracting authority must also comply with the following key 
principles (derived from the Treaty on the Functioning of the European 
Union (TFEU) and the fundamental freedoms of the EU): 

 
▪ Proportionality 

▪ Mutual recognition 

▪ Transparency 

▪ Non-discrimination 

▪ Equal treatment 

8.5 In simple terms, the Council is required to act in a transparent way, 
treating all potential providers equally and in a non-discriminatory way. 
There are also detailed requirements in relation to the drafting of technical 
specifications, the requirement to publish contract award notices and 
submission of returns to the Office of Government Commerce (OGC). 

 
8.6 As third parties have a right to take court action for financial loss if there is 

any failure to comply with the principles, it is extremely important that the 
Council does comply with the key Principles set out in paragraph 8.4. 
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9.0 Risk Management  
 
9.1 Increasing the threshold beyond which a formal tendering exercise is 

undertaken potentially exposes the Council to the risk of challenge if the 
principles within the Treaty of Rome are breached and it is therefore 
imperative that if an increase is made the Procurement Unit introduce 
mechanisms to ensure that officers involved in the procurement process 
are fully aware of the relevant requirements. These officers will be 
identified by way of a skills audit and delivery of appropriate training. 

 
10.0 Background and Options 
 
10.1 At the last meeting of the Committee Council was asked to defer 

consideration of the report to a future meeting to enable further work to be 
carried out and that a report be brought to a future meeting reviewing and 
amending the Finance element of the Finance and Contract Procedure 
Rules. 

 

10.2 At its meeting held on 21st July 2011 the Council resolved 
  

1 That Council note that the Constitution Committee has deferred 
consideration of the report to a future meeting to enable further work to 
be carried out. 

  
2 That a report be brought to a future meeting of the Constitution 

Committee, reviewing and amending the Finance element of the 
Finance and Contract Procedure Rules. 

  
3 That in the interim, and in no way fettering the Constitution Committee, 

the financial threshold at which the Rules require a formal tendering 
procedure be increased from £50,000 to £75,000. 

 
10.3 The Borough Solicitor also met with the Vice-Chairman of the Committee 

to consider issues arising from the debate at the last meeting of the 
Committee, as a result of that meeting further amendments to the Rules 
were made, namely: 

 
1. A robust statement added at the start of the Rules emphasising the 

obligation of officers comply. 
2. Clarification on the circumstances where it is appropriate to request a  

Delegated Decision to waive competition. 
3. .An explanation of how the total value of a contract is to be calculated. 
4. Additional wording on procedure that is required at relevant thresholds. 
5. A statement that the Council can procure through a consortia 

framework if legally entitled or as a member of a consortium. 
6. Guidance that it is the procuring officer’s responsibility to maintain 

written quotes for audit purposes. 
7. Clear demarcation of the process for submitting hard copy and 

electronic tenders. 
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8. A requirement that  a procuring officer takes advice from the Borough 
Solicitor should he not wish to exclude on the basis of a tenderer being 
insolvent, being convicted of a criminal offense relating to running a 
business, grave misconduct in running a business or failure to pay 
taxes or social security contributions. 

9. Explanation that in some circumstances a quote can be selected on 
the basis of the most economically advantageous quote.   

 
10.4 Contract Procedure Rules - Amendments 
 
 Since vesting day, the Council has approved a number of amendments to 

the Constitution. As new legislation comes into force, and as the Council 
finds better ways of doing things, building upon experience and best 
practice, the Constitution will continue to need to be amended. The 
proposed amendments to the Contract Procedure Rules reflect the above. 
In addition, the opportunity has been taken to make it easier for SMEs to 
do business with the Council by raising the financial threshold, so that a 
formal tender process is only required for goods works and services in 
excess of £75,000 from the current threshold  of £50,000. 

 
10.5 Electronic Tendering 
 
 Electronic Tendering was introduced by the Procurement Unit in order to 

achieve a more efficient, more transparent and more accessible to the 
market method of procurement. This has a number of benefits for the 
Council and also the business community. The use of e tendering allows 
suppliers to be notified of an opportunity, to express an interest, to pre 
qualify, download tender documents and submit a response. This 
increases the awareness of our opportunities to the supplier community 
and also the likelihood of increased value for money for the Council. This 
promotes competition for the tender, and provides a process that is 
efficient for both the council and suppliers and a selection process that is 
transparent to bidders. It is proposed that Rule E55 is amended to 
incorporate this process. 

 
10.6    Knowledge Map 
 
 It is recommended that the Contract Procedure Rules be amended to 

incorporate appropriate references to the Council’s Knowledge Map which 
has been launched and provides an online interactive guide to the 
procurement processes. The Knowledge Map is very easy to use and 
provides detailed guidance on how to procure goods and services. It 
contains policies, procedures and standard templates for use in the 
procurement process. The map will not only improve efficiency and ensure 
consistency in the procurement process but will also reduce the risk of 
non-compliance. 
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10.7 Increase to Thresholds  
 
10.7.1 It is recommended that the threshold be increased from the current 

threshold of £50,000 so that a formal tender process will in future only be 
required for goods, works and services in excess of £75,000. 

 
The proposed new thresholds will be: 
 
 
 Total Value Procedure to follow  where no 

Contract exists 
Below £10,000 E-mail /telephone quotation(s)   Informal 
Above £10,000 but below 
£75,000 for goods, services and 
works. 

Comparison of written quotations 
from at least 3 bidders. 

Above £75,000 but below the 
EU threshold* for goods, 
services and works. 

Formal tender process from at 
least 3 suppliers. 

Formal 

Above the EU threshold* for 
goods, services and works. 
 

Tender process in accordance 
with EU Procurement Rules. 
 

 
 
10.7.2 The difference between the formal tendering process for contracts above 

£75,000 but below the EU threshold and a full tender process in 
accordance with EU Rules is that the EU Rules have mandatory 
procedures and mechanisms which the Council must comply with. This 
includes, for example, the time scales for issuing the advert and minimum 
response times which are laid down and prescribed. The Council’s formal 
tendering procedure is not as strict or prescriptive, particularly in relation 
to the various timescales required. 

 
10.7.3 The current Rules provide that procurements for spend exceeding 

£50,000 should follow a formal tender procedure. This enables the 
Council to control and monitor the manner in which below EU threshold 
procurements are conducted and to ensure that the principles of 
proportionality, transparency and equal treatment are not breached. 
 

10.7.4There is a concern, however, that the formal tendering route may 
disadvantage SMEs and there is growing support for awarding contracts 
to smaller local organisations with a view to stimulating and supporting the 
Local Economy and the Procurement Unit is working to encourage SMEs 
to become involved in tenders, by various means, including providing 
training on the procurement procedure.  Unfortunately there are tensions 
with the underlying principles of European Procurement Regulations 
which seek to put all European operators on an equal footing in tendering 
and ensure that the foremost evaluation criteria is  MEAT  ( Most 
Economically Advantageous Tender ) with no discrimination on the 
grounds of nationality. In effect a balance needs to be found between 
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making the Council’s opportunities more accessible to SMEs without in 
fact giving SME’s an unfair advantage.  

 
10.7.5 Accordingly, if the threshold for the formal tender process is increased to 

£75,000 as recommended, the Council must ensure that the selection of 
contractors is transparent, non–discriminatory and treats all parties 
equally in order to avoid the risk of challenges to its appointment of 
contractors.  

 
10.8  Informal Tenders below £10,000 

 
10.8.1 Quick quote provides the ability to run a simplified quotation procedure for 

one off purchases with a low value (under £10,000). This function is 
especially useful for procedures with a quick turnaround time. The system 
suggests three local suppliers where available for the specific category 
and allows them to be notified of the opportunity along with other potential 
suppliers thus increasing the opportunities for local SME success in 
contracting with the Council.  

 
10.8.2 For contracts under £10,000 there is currently no requirement for a written 

contract signed on behalf of the Borough Solicitor. The possibility of 
increasing the threshold for which a contract signed by the Borough 
Solicitor is required has been considered but from a legal perspective 
certainty in relation to the terms on which the Council is purchasing is 
essential. The Council is bound by law to include certain provisions when 
it contracts, for example ensuring that a contractor’s sub contractors are 
paid within certain time scales. Other terms are needed to identify each 
party’s responsibilities so that in the event of disagreement the recourse of 
the parties is clear. As a result an increase in the current threshold of 
£10,000 is not recommended. 
 

10.9 Bribery Act 2010 
 
 The Bribery Act 2010 came into force on the 1st July 2011 and introduced 

a new offence of a commercial organisation failing to prevent bribery. The 
Council already has anti corruption provisions in its tendering 
documentation and contracts. The government has confirmed that a 
conviction for the offence will trigger discretionary not mandatory 
exclusion from competing for public contracts under regulation 23 of the 
Public Contracts Regulation 2006 (SI 2006/05). It is proposed that our 
procurement documentation is amended to include reference to the new 
offence and that our contracts contain a right to terminate a contract in the 
event that a contractor has such a conviction. 
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Access to Information 
 
 The background papers relating to this report can be inspected by 

contacting the report writers.  There are no specific background 
documents.  

 
Name:  Caroline Elwood  
Designation: Borough Solicitor 
Tel No: 01270 685882 
E-mail: caroline.elwood@cheshireeast.gov.uk 
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E Contract Procedure Rules 
 
 
Why is this important? 
This section covers all aspects of procurement and Contracts procedures in 
relation to EU and National legislation. 
 
 
What’s covered in this Section? 
The roles and responsibilities of: 
 

§ The Cabinet 
§ The Committees of the Cabinet 
§ The Statutory Officers 
§ All Officers procuring goods and services on behalf of the Authority  
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Introduction 
  
E.1 All Council employees and third parties/contractors engaged to act in any 

capacity to manage or supervise a contract must comply with these Rules, 
and each Head of Service must ensure such compliance in the Service for 
which they are responsible. Any breaches should be reported to the 
relevant Chief Officer. Failure to comply with these Rules or the associated 
detailed guidance may be considered a breach of the Officer Code of 
Conduct and may result in disciplinary action and legal proceedings 
against the officers or third parties concerned.  

All Council employees and third parties engaged on the Council’s behalf 
must ensure that any conflicts of interest are avoided.  Any conflict of 
interest must be declared to appropriate line managers in the Council as 
defined and in line with the Officer Code of Conduct. 

These Rules set a clear framework for the procurement of goods, works 
and services for the Council. Detailed guidance on these Rules can be 
found by accessing the Procurement Knowledge Map which can be found 
on the Council’s intranet site.  The aim is to ensure a system of openness, 
integrity and accountability where the probity and transparency of the 
process will be beyond reproach. Working within the Rules in turn leads to 
better value for money and gives confidence to all concerned that the 
Council is fulfilling its fiduciary responsibilities. These Rules apply to all 
quotations (informal procurement with a value up to £75,000 and tenders 
(formal procurement over £75,000) 

The reason is to update the Constitution following the development of the 
Knowledge Map. The Knowledge Map has been developed to assist 
officers in following the correct procurement path and to assist in ensuring 
compliance with the Council’s Finance and Contract Procedure Rules. Also 
to increase the financial threshold from £50,000 to £75,000 for informal 
tenders making it easier for small businesses to do business with the 
Council. 

  
E.2 Any dispute or difference as to the interpretation of these procurement 

procedure rules shall be resolved by the Borough Solicitor in consultation 
with the Director of Finance and Business Services. 

  
E.3 There is a clear requirement for the Council to achieve value for money in 

its purchase of goods, works or services.  These Contract Procedure Rules 
have been written to ensure that this requirement is achieved on behalf of 
the whole Council.  Any procurement decision by a Service must therefore 
be made in the context of this overall vValue for money aims of the 
Council.  It is a requirement that in all cases these Rules will be applied. 

  
E.4 These Rules will ensure that the Council will: 
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 § get value for money; 
§ keep within the law; 
§ maintain standards of conduct; 
§ be fair to suppliers; 
§ protect officers; 
§ demonstrate accountability for public money ; 
§ meet its corporate and directorate aims and policies; and 
§ comply with the Council’s Procurement Strategy. 

  
E.5 Officers must procure goods and services in the first instance through              

Corporate Contracts, where these have been awarded. Details of current 
Corporate Contracts can be obtained from the Director of Finance and 
Business Services. Failure to comply with this Rule may be considered a 
breach of the Officer Code of Conduct. 

  
Compliance and Officer Responsibilities 
  
E.6 Every contract made by or on behalf of the Council must comply with these 

Rules and the associated detailed guidance on the Knowledge Map. 
  
E.7 All Council employees and third parties/contractors engaged to act in any 

capacity to manage or supervise a contract must comply with these Rules, 
and each Head of Service must ensure such compliance in the Service for 
which they are responsible. Failure to comply with these Rules or the 
associated detailed guidance maybe considered a breach of the Officer 
Code of Conduct and may result in disciplinary action and legal 
proceedings against the officers or third parties concerned.  All Council 
employees and third parties engaged on the Council’s behalf must ensure 
that any conflicts of interest are avoided.  Any conflict of interest must be 
declared to appropriate line managers in the Council as defined and in line 
with the Officer Code of Conduct. 

  
E.8 Prior to the start of the relevant procurement process where a Chief Officer 

or his designated representative intends to seek an exception to these 
Rules, as they apply to contracts and tenders, he shall arrange for a 
Delegated Decision (DD) to be prepared  

DD’s are not available if the proposed exception will breach national or EU 
legal requirements. A DD can only waive the Council’s internal rules. 
 
The main areas where it may be appropriate to request a DD are set out 
within Sections E.23 to E.26.  Before a DD is prepared the Chief Officer or 
his delegated representative must seek authorisation to proceed from the 
Procurement Service. The draft DD must then be signed off by 
Procurement, Legal and Finance before being considered by the Borough 
Solicitor and the Director of Finance and Business Services. 
 
All attempts to waive the rules will be subject to very close scrutiny and 
may be reviewed by the Corporate Management Team. The DD must 
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clearly set out the exemption or the exception from the Rules which is 
being replied upon.   

Reason to update Constitution is to provide clearer guidance on the 
appropriate use of DD’s. 

  
E.9 All such exceptions should be recorded in the delegated decisions register 

and be available for inspection as required.  
  
E.10 National and European Union legislation overrides the Finance and 

Contract Procedure Rules. 
  
E.11 Where it becomes apparent that a Service has failed to comply with these 

Rules then the Chief Officer or his designated representative shall issue a 
report outlining the reasons for the non-compliance and the steps taken to 
prevent a re-occurrence. The Chief Officer or his designated representative 
will be required to submit the report to the Director of Finance and 
Business Services and Borough Solicitor before reporting to the Audit and 
Governance Committee. 

  
E.12 When any employee either of the Council or of a service provider may be 

affected by any transfer arrangement.  Officers must ensure that Transfer 
of Undertaking (Protection of Employment) Regulations (TUPE) issues are 
considered and obtain legal advice before proceeding with inviting tenders 
and quotations. 

  
 

Appointment of Consultants 
  
E.13 Any appointment of a consultant or consultancy body is subject to these 

Rules and any detailed guidance. Advice should be sought from the 
Director of Finance and Business Services prior to entering into any such 
arrangement.  

  
Pre Contract Requirements 
  
E.14 The Council’s Service Schemes of Delegation set out the approvals            

necessary for different types of contract. 
  
E.15 Before beginning a purchase, the authorised officer responsible for letting 

the contract must: 
  
 § make sure that the appropriate authority is in place to start the 

process and spend the money in accordance with the appropriate  
Scheme of Delegation; 

§ make sure that there is enough money in the budget to cover the 
total whole-life financial commitment being made (including any 
consultant’s or other external charges or fees); 

§ make sure that the Forward Plan requirements have been followed 
where the purchase is a Key Decision.   
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E.16 The authorised officer must ensure when entering into supply agreements 

that the requisition order and payment processes to be provided by the 
supplier are in accordance with Section D (Ordering and paying for work, 
goods and services) of these Finance and Contract Procedure Rules. 

  
E.17 For procurements above £10,000 advice should be sought from the 

Borough Solicitor’s Department as to the relevant form of contract to be 
employed for the procurement. 

  
General Requirements 
  
E.18 Before beginning a purchase, the authorised officer responsible for it must 

also: 
  
 § Where the proposed value of the procurement is estimated to be 

over £75,000 the appropriate officer should seek advice from The 
Director of Finance and Business Services and where appropriate 
enquire whether the service is able to be provided by an ‘in-house’ 
provider; 

§ Carry out an options appraisal, to decide what procurement method 
is most likely to achieve the purchasing objectives, in a form 
specified by the Director of Finance and Business Services; 

§ Assess the risks associated with the purchase and how to manage 
them; 

§ Prepare a procurement plan where the value of the purchase 
exceeds £75,000 or where the purchase poses a significant risk to 
the Council and send a copy to the Director of Finance and 
Business Services; 

§ If the procurement is subject to European Procurement Rules, 
advice should be sought from the Director of Finance and Business 
Services. 

§ Ensure that all bid evaluation criteria have been determined in           
advance; and  

§ Ensure that these Rules and the  detailed guidance contained in the 
Procurement Knowledge Map have been complied with, and that 
the proposed contract represents value for money. Reason to 
include the new guidance available on the Knowledge Map and to 
raise the financial threshold for informal tenders. 

  
Contract Procedures 
  
E.19 The table below sets out which procedures must be followed for different 

contract values. 
  
 The Total Value of the contract is determined by considering the annual 

cost of the goods/services and multiplying by the number of years that the 
contract is required for including any optional extensions.  

  
  Total Value Procedure to follow  where no 
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Contract exists 
 Below £10,000 Compare at least 3 quotes 

received by advetrisment on 
the Chest, by e mail or by 
telephone with a written 
record  See E 32 

 

Informal 

Above £10,000 but below 
£75,000for goods, services 
and works. 

Comparison of written 
quotations from at least 3 
bidders received by 
advertising on the Chest. See 
E33 

  Above £75,000but below the 
EU threshold* for goods, 
services and works. 

Formal tender process from 
at least 3 suppliers See E35. 

 

Formal 

Above the EU threshold* for 
goods, services and works. 
See Procurement Knowledge 
Map for up to date current 
thresholds.  
 
Reason Knowledge Map can 
easily be updated thereby 
negating the need to formally 
update the Constitution when 
the thresholds change. 

Tender process in 
accordance with EU 
Procurement Rules. See E38 

  
 

 
Exceptions to Requirements of Competition 
 
Framework Agreements  
  
E.20 Only Central Government, Local Government, consortia  and other legally 

procured Framework Agreements may be used for the procurement of 
goods or services. The framework agreement must allow the Council to 
participate in such an agreement and must adhere to the principles of 
these Rules and the specification must encompass the Council’s 
requirements.  Before starting any procurement guidance should be sought 
from the Director of Finance and Business Services. 
 
Reason to make it clear that framework agreements created by Consortia 
can be used by the Council 

  
E.21 Examples of Central Government Frameworks appear on the Office of 

Government Commerce OgC Buying Solutions website 
www.ogcbuyingsolutions.gov.uk. If the Council is entitled to use the 
Framework Agreement a mini competition process may be performed to 
evaluate the best value supplier for the Council. Advice on the process 
should be sought from the Director of Finance and Business Services.  
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E.22 Framework agreements must be for a maximum of four years. If             
there is any doubt about their duration advice should be sought from the 
Director of Finance and Business Services.   

  
 
 

 Other Exceptions to Requirements of Competition 
  
E.23  Where a Chief Officer or his designated representative intends to seek an 

exception to these Rules as they apply to contracts and tenders, he shall 
arrange for a Delegated Decision (DD)  to be prepared in accordance with 
the detailed guidance on DDs on the Knowledge Map. DDs are not 
available if the proposed exception would breach National or EU legal 
requirments. A DD can only waive the Council’s internal rules. Reason 
clarifies when a DD may be used and directs officers to the Knowledge 
Map where guidance is provided on completing the forms and also the 
forms themselves. 

  
E.24 Provided that a proposed contract award complies with national and EU  

legislation and any other Finance and Contract Procedure Rule and 
subject to the Chief Officer or his designated representative having a DD 
signed by the Borough Solicitor and the Director of Finance and Business 
Services, then the competition requirements may not apply to: 

  
 § The purchase of goods or services or the execution of works which 

in the opinion of the appropriate Chief Officer or his Authorised 
Officer and the Director of Finance and Business Services is certain 
are obtainable only from one source or contractor, and where no 
reasonably satisfactory alternative is available; 

§ The purchase of a product required being compatible with an 
existing installation and procurement from any other source would 
be uneconomic given the investment in previous infrastructure as 
approved by the Chief Officer; 

§ The instruction of, advice from, or service provided by Counsel 
or, by exception, Solicitors to act on the Council's behalf; 

§ Special education or social care contracts if, in the opinion of the 
Chief Officer, following consultation with the Borough Solicitor and 
the Director of Finance and Business Services, it is considered the 
Council’s interests are best met if there is exemption from the 
competition rules; 

§ The exercise of statutory grant aid powers delegated to a Chief 
Officer or his authorised officer (which shall be specified by that 
Chief Officer or his designated representative in each case); 

§ Circumstances which in the opinion of both the Director of Finance 
and Business Services and Borough Solicitor warrant an exception 
to the requirements for competition, to include, but not limited to 
when an emergency requires an immediate contract (which should 
in any event be procured from an approved list of suppliers where 
available)or when exceptionally the Chief Officer his authorised 
officer considers that is inappropriate in the interests of the efficient 
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management of the service; 
§ Any other general circumstances, up to the EU threshold, as agreed 

by both the Director of Finance and Business Services and the 
Borough Solicitor. 

  
E.25 In those circumstances where only 3 quotations or tenders are required, 

and these cannot be obtained due to lack of suitable contractors prepared 
to quote/tender then a record of the reasons for this action must be kept 
and be reported annually to the Director of Finance and Business Services. 

  
E.26 The Chief Officer or his authorised officer must be satisfied that if three 

quotations/tenders have not been received that the offer accepted offers 
the Council best value and the prices are competitive. Advice from the 
Director of Finance and Business Services should be sought as to the 
most appropriate form of Contract to employ for the procurement. 

  
Variations and Contract Extensions 
  
E.27 All variations must be in the form of written instruction to the 

contractor. Any such variation should be agreed, documented and signed 
by both parties.  

  
E.28 The Contract term cannot be extended where this would result in the value 

of the contract exceeding the European Procurement threshold. In such 
circumstances the advice of the Director of Finance and Business Services 
should be sought.   

  
E.29 The term of a Contract may be extended with the approval of the Chief 

Officer or his authorised officer if there is provision within the Contract 
terms and conditions to extend and the  budgetary provision allows.   If the 
contract has already been extended to the full extent provided in the 
contract it cannot be extended further. 

  
E.30 If there is no provision within the contract terms and conditions for the 

Contract to be extended the approval of the Borough Solicitor and the 
Director of Finance and Business Services must be sought to any 
proposed extension of the term of contract, and a record kept by the Chief 
Officer and the reasons why. 

  
Advertising of Procurement Opportunities 
  
E.31 To determine the market for each procurement in excess of £10,000 the 

Chief Officer or his authorised officer should identify the most appropriate 
method of advertisement including but not restricted to local press, relevant 
trade journals, council websites and other websites. The Director of 
Finance and Business Services will facilitate advertisement in the OJEU. 

  
Competition Requirements below £10,000  
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E.32 Officers must seek quotations so as to demonstrate value for money. 
Procurement of goods and services below £10,000 must be in accordance 
with guidance in the Knowledge Map and ‘Ordering and paying for work, 
goods and services’ (D.19 – D.43). It is the responsibility of the officer to  
retain written notice of all the quotes for audit purposes (See E19)  

  
 

Competition Requirements for Procurements between £10,000 and 
£75,000 
  
E.33 Procurement of goods and services must not be split to avoid a formal 

tender award procedure, or to have the effect by such a split that the value 
of the goods or services would if not split would breach the European 
Procurement Rules threshold. At least three written quotes must be 
obtained by advertising on the Chest. 

  
E.34 Records required to be kept under Rules E.20 – E.26 and E.32 – E.53 

shall be in a format to be determined by the Director of Finance and 
Business Services.  

  
Competition Requirements for Procurements over £75,000 but below  the EU 
Procurement threshold  
  
E.35 Where contracts have an aggregate value over the life of the contract  

estimated at £75,000 or more, a formal tendering procedure must be 
undertaken in a format to be approved by the Director of Finance and 
Business Services.  The invitation to tender must be advertised in an 
appropriate manner and tenders received must be dealt with and evaluated 
in accordance with these Rules.  Subject to E37, either the Open or 
Restricted Procedures, described below, should be used as practicable.  
The full European Procurement Regime  does not apply below the financial 
threshold (shown below which is subject to change and should be verified 
by accessing the Knowledge Map) it is not imperative to publish an OJEU 
notice in these circumstances, however advertising in the OJ may be a 
consideration. Further advice can be sought from the Director of Finance 
and Business Services.  

  
Competition Requirements under European Procurement Rules (currently 
applicable for Contracts valued as follows, until 31st December 2011) 
 

Services 
 £156,442(€193,000) 

Goods 
  £156,442 
(€193,000) 

Works 
  £3,927,260(€4,485,000) 

 
 Thresholds are net of VAT. 
 
  
E.36 The procedures set out below follow the model set out in the European 

Procurement Rules. They represent best practice and should be adopted 
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as the norm for all exercises over the threshold values.  Either the Open or 
Restricted Procedure must be used as practicable. The Negotiated 
Procedure and Competitive Dialogue Procedure may only be used in 
exceptional circumstances and with the approval of the Borough Solicitor.  
Advice on the appropriate procedure to apply may be obtained from the 
Director of Finance and Business Services or the Borough Solicitor. 

  
Negotiated and Competitive Dialogue Tendering Procedure 
  
E.37 The Negotiated and/or the Competitive Dialogue procedure should           

only be used in exceptional cases where advice has been sought from            
the Director of Finance and Business Services and the Borough Solicitor. 

  
General Procedure 
  
E.38 Contracts that are subject to the EU procurement rules (and other 

contracts where that is appropriate) generally follow a three-stage process: 
  
 § Stage 1 - PQQ 

This stage uses a Pre-Qualification Questionnaire (PQQ) to short-list 
those tenderers to be invited to submit a tender. Templates are 
available from the Director of Finance and Business Services and; 

§ Stage 2 – Tender 
This stage involves the preparation of a detailed tender specification 
and instructions which explain what is required to be provided and how 
tenders will be managed and evaluated.  Bidders will submit their 
tenders based on the information provided in this document and give 
contract specific proposals (including as to delivery and price) and; 

§ Stage 3 - Evaluation 
This will usually lead to the award of the contract.  It is at this stage that 
any contract specific proposals (e.g. price and how the contract will be 
delivered) are assessed. Evaluation is dealt with in more detail below. 

  
E.39 Stage 1 PQQ - the only considerations are those matters which are 

relevant to the performance of the contract in question (e.g. financial 
standing, expertise, experience and technical capacity).  There can be no 
consideration of the suppliers’ proposals as to how the contract would be 
delivered.  

  
E.40 Once an organisation has been selected through the PQQ stage, they are 

deemed to be suitable to undertake the contract and they cannot be failed 
on the same criteria at the Tender and Evaluation stage (Stage 2 & 3) 
unless relevant changes occur during the later stages of the procurement 
process (e.g. a change in a supplier’s financial standing).  

  
E.41 A minimum number of short-listed suppliers are then invited to submit 

tenders within a strict timetable.  At the close of the period of time allowed 
for tender submission, each tender is evaluated against the criteria 
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identified in the tender instructions/specification document sent out at 
Stage 3. (See paragraph E.42 below). 

  
E.42 If following the PQQ stage less than 3 organisations meet the selection 

criteria consideration should be given as to whether continuing with the 
process will achieve a competitive price, value for money and quality of 
services.  A further advertisement may be required to achieve a better 
response and more tenderers.  

  
E.43 The Chief Officer or his authorised officer must keep a record of the 

reasons for this action and report these annually to the Director of Finance 
and Business Services. 

  
Open Tendering Procedure 
  
E.44 All companies expressing an interest will receive an invitation to tender. 

There is no restriction or selection process prior to the dispatch of tenders. 
  
E.45 Public Notice must be given in relevant trade journals, newspapers, 

websites and the Official Journal of the European Union (OJEU) if the EU 
threshold is breached or exceeded, and where appropriate on the Council's 
Web-Site.  At least 52 days public notice must be given in one or more 
local newspapers or trade journals circulating amongst such firms who 
undertake such contracts, and on the Council's Web-Site, setting out 
details of the proposed contract, inviting tenders from applicants and 
stating the last date on which tenders will be received.  Tenders must be 
sent out within 6 days of a request. The OJEU must state the date and 
time of the opening of tenders whether or not the supplier is to be allowed 
to attend the tender opening. 

  
E.46 The time limits referred to in E.45 may be reduced by 5 days where 

electronic versions of the contract documents are made available or be 
reduced to a shorter period of generally not less than 36 days and in any 
event not less than 22 days where a prior information notice has been 
published in accordance with the EU Regulations. These two reductions in 
the periods of time may be combined. No decision to reduce those time 
limits must be taken without consulting the Director of Finance and 
Business Services and the Borough Solicitor. 

  
E.47 If an alternative (variant) bid is to be permitted, the OJEU must say this.  

The Instructions for tendering specification document must give details of 
what is to be regarded as the minimum requirements of a variant bid. If 
these requirements are not met, a variant bid cannot be accepted.   

  
E.48 Evaluation of tenders submitted through the Open Procedure must be 

undertaken in accordance with the EU Procurement Regulations.  All 
tenders submitted must be evaluated. The Open  Procedure does not allow 
any negotiation with bidders. 
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E.49 The Open Procedure may not be suitable where it is anticipated that there 
may be a large number of potential contractors interested in bidding for the 
contract.  The Open Procedure is the most suitable for the procurement of 
non specialist goods such as stationary. The selection stage and the award 
stage can be undertaken simultaneously.   

  
The Restricted Procedure 
  
E.50 This is a two stage process involving the invitation of expressions of 

interest from interested bidders. A contract notice must be published in the 
OJEU if the EU threshold is exceeded and where appropriate on the 
Council’s website allowing at least 37 days for receipt of expressions of 
interest from prospective bidders. A shortlist of bidders is then drawn up in 
accordance with qualification criteria. At least 5 bidders must be selected 
at this stage, based on economic standing and professional or technical 
ability. If an alternative (variant) bid is to be permitted, the OJEU must say 
this. The instructions for tendering and specification document must give 
details of what is to be regarded as the minimum requirements of a variant 
bid. If these requirements are not met, a variant bid cannot be accepted.  
Reason clarifies when notice should be served. 

  
E.51 Those bidders on the shortlist must be invited to tender, allowing at least 

40 days for receipt of completed tenders. Tenders are evaluated at the end 
of the 40 day period. No negotiation with bidders is allowed.  

  
E.52 The contract will be awarded in accordance with the criteria specified in the 

OJEU notice. An award notice must be published within 48 days. 
Unsuccessful tenderers must be de briefed. 

  
E.53 In circumstances of urgency, the time limits can be reduced. The 37 day 

period for expressions of interest may be replaced by a period of not less 
than 15 days. The time for inviting short listed suppliers to tender can be 
reduced from 40 to 10 days. No decision to reduce the time limits must be 
taken without first consulting with the Director of Finance and Business 
Services and the Borough Solicitor. 

  
Despatch of Tenders 
  
E.54 If an invitation to tender is required such invitations can be made using any 

available form of communication providing all invited parties receive 
identical information despatched at the same time. 

  
Submission and Receipt of Tenders 
  
E.55 Tenders should be submitted as instructed in the tender documentation. 

The tendering process can be undertaken using an electronic tendering 
system and shall be opened by the Borough Solicitor or her authorised 
officer. The authorised officer will be given ‘Verifier’ status for the purpose 
of this task by the system administrator. The task of opening the tender 
should be performed when the authorised officer opens the electronic seal 
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facility within the system. Following this action the authorised officer shall 
release the received tender to permit access by the Procurement Unit. 
Tenders received electronically shall be recorded as received when the 
authorised officer opens the electronic seal facility within the system. 
Reason to update Constitution to reflect the Council’s ability to receive 
electronic tenders. Non compliance with this requirement will result in the 
tender not being considered. Electronic tenders should only be sought 
following advice from the Director of Finance and Business Services. 

  
E.56 The tender must be submitted to the location, and by the time and date 

specified in the invitation to tender as being the last time and date for the 
receipt of tenders in the envelope provided bearing “ Tender “ or carrying 
any tender label supplied with the invitation to tender. 

  
E.57 Where the Council estimates the tender value to be £75,000 or more, all 

tenders must be submitted to the Borough Solicitor. 
  
E.58 Unless it forms part of an electronic tender process tenders will be 

submitted in hard copy in the first instance and must bear no details of 
name, mark, slogan or logo of the contractor on the tender envelope. Non 
compliance with this requirement may result in the tender not being 
considered. The Director of Finance and Business Services will in such 
circumstances determine whether it is in the interests of the Council to 
consider the relevant tender. Electronic versions of tenders must not be 
delivered or opened before the opening of hard copy tenders. 

  
E.59 The Council is not bound to accept the lowest (see E.83) or any tender. 
  
E.60 Each hard copy tender submitted in accordance with the procedures 

detailed in E.64 – E.66 will remain in the custody of the Borough Solicitor 
until the time appointed for opening. 

  
E.61 Upon receipt of a hard copy tender the receiving officer must indicate on 

the envelope the date and time of its receipt. 
  
E.62 
 
 
 
 
 
 
 
E.63 

Tenders received after the date and time indicated for the receipt of 
tenders will not normally be considered except with the agreement of the 
Borough Solicitor and Director of Finance and Business Services. Such 
tenders will be opened and returned to the tenderer if they are not to be 
considered.   

Opening of Electronic Tenders 

The majority of tenders are now submitted via the Due North System. 
These electronic tenders are verified by The Borough Solicitor or her 
delegate and released to the Procurement Department. 

  
Opening and Registration of Hard CopyTenders/Quotations 
  
E.64 Hard copy tenders shall be opened at one time by the Borough Solicitor or 
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her authorised officer, in the presence of the purchasing Chief Officer or 
his designated representative and Director of Finance and Business 
Services or his designated representative.  

  
E.65 The authorised officer must at the time non electronic tenders are opened, 

record on the Register: 
  
 § the type of goods or materials to be supplied or disposed of, or the 

work or services to be carried out; 
§ the name of each contractor submitting a tender; 
§ the amount of each tender where appropriate 
§ the date of the opening of a tender 
§ the signatures of all persons present at the opening of each 

tender 
§ the reason for any disqualification of any tender 
§ the name of each contractor invited to tender but who did not 

submit a  tender. Reason to make clear that this only applies to 
hard copy tenders 

E.66 Every written quotation obtained for each proposed contract must be 
opened at one time and details recorded by the Chief Officer or his/her 
Authorised Officer. 

  
  
  
Errors in Tenders 
  
E.67 Errors in Tenders shall be dealt with in one of the following two ways: 
  
 § the tenderer shall be given details of the error(s) found during the 

examination of the tender and shall be given the opportunity of 
confirming without amendment or withdrawing the tender; or 

§ Amending the tender to correct genuine error(s) provided that in this 
case, apart from these genuine errors, no other adjustment, revision 
or qualification is permitted. 

E.68 Tender documents must state which method will be used for dealing with 
errors in tenders. Any request for an extension to the tender period must 
(in normal circumstances) be no later than 5 working days before the 
tender closing date. If the date is to be extended the revised date must be 
advised to all tenderers. 

  
 
 
 
 
 
Exclusions of Tenders 
  
E.69 No valid tender received should be excluded from the tender process 
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without the approval of the Borough Solicitor and the Director of Finance 
and Business Services. 

  
Evaluation of Tenders and criteria for selecting a supplier 
  
E.70 All the procedures, with the exception of the Open Procedure, anticipate a 

selection process which involves at least two stages.  The first stage is to 
draw up a shortlist of candidates who will be invited to submit tenders, and 
a second stage when the contract is awarded to one (or more) of the 
bidders.  Where the procedure is a Negotiated Procedure or Competitive 
Dialogue Procedure there may be an intermediate stage which allows 
further refinement of the shortlist. 

  
E.71 The following criteria (set out in Public Contracts Regulations 23, 24, 25 

and 26) may be used to draw up the shortlist of those who are to be invited 
to tender: 

§ Suppliers who have, or whose directors have been convicted of 
certain offences listed in Public Contracts Regulation 23 are 
ineligible to submit bids and must not be included in the short list; 

§ A public authority can (but does not have to) refuse to shortlist 
businesses which are insolvent, have been convicted of a criminal 
offence relating to the running of the business, or committed grave 
misconduct in the running of the business. Advice should sought 
from the Borough Solicitor in the event that you do not wish to 
exclude on this basis. 

§ Businesses can be excluded if they have not paid all their taxes or 
social security contributions. Advice should sought from the 
Borough Solicitor in the event that you do not wish to exclude on 
this basis. 

§ Businesses can be excluded if they are not included on the 
appropriate trade register in their home state 

§ Public authorities are allowed to request evidence from prospective 
bidders to allow them to assess whether any of the above factors 
apply. 

§ Public authorities may make an assessment of bidders' economic 
and financial standing by taking into account all or any of the 
following:- 

§ statements from the bidders' bankers or evidence of relevant 
professional indemnity insurance; 

§ published accounts where publication of such accounts are a legal 
requirement; 

§ a statement covering the 3 previous financial years setting out the 
overall turnover of the bidder's business and the turnover in respect 
of the goods or services being provided. 

§ Technical or professional ability which can only be assessed against 
the criteria set out in the Regulations. 

  
Acceptance of Tenders/Quotations 
  
E.72 The award of a contract to the successful tenderer must be conditional 
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upon the tender costs being within budgetary limits and subject to any prior 
Member decision making procedures. 

  
E.73 For goods and services procured in accordance with EU Procurement 

Rules notification to the successful tenderer of the award of the contract is 
subject to the 10 day “Alcatel” standstill period, (the Director of Finance 
and Business Services can provide advice), and may, if a decision by 
Cabinet Members was required, involve the 5 working day 'call in' period. 
(see E.84) 

  
Criteria for Awarding the Contract 
  
E.74 There are only two possible criteria: 

 
• Lowest price;  or 
• Most economically advantageous tender 
 

NB where the selection is based on price the contract must be awarded to 
the bidder offering the lowest price unless it is made clear in its invitation to 
tender that it reserves the right not to award the contract at all.  

  
E.75 Where the winning bid is to be selected on the basis of the most 

economically advantageous tender, this is assessed from the point of view 
of the contracting authority. Usually quotes will be selected for the lowest 
price however they can be selected on the basis of the most economically 
advantageous quote if this is made clear in the request for quote and 
sufficient detail is submitted to enable an evaluation.Criteria linked to the 
subject matter of the contract must be used to determine the most 
economically advantageous tender.  These might include: 
 

§ quality; 
§ price; 
§ technical merit; 
§ aesthetic and funcational characteristics; 
§ environmental characteristics; 
§ running costs; 
§ cost effectiveness; 
§ after sales service; 
§ technical assistance; 
§ delivery date; 
§ delivery period; 
§ period of completion 

  
E.76 The criteria to be used to evaluate bids and the weightings to be attached 

to them, or if weightings cannot be established, their relative importance, 
must be set out in the invitation to tender. However, it is not possible to 
take into account tenderer's experience, staffing levels, equipment or ability 
to perform the contract within a set timescale.  These factors can only be 
considered at PQQ stage. 
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Specifications 
  
E.77 § Any technical specifications to be met by the goods, services or 

works to be provided must be set out in the contract documentation. 
§ Technical specifications can include requirements relating to quality, 

environmental performance and accessibility or usability by the 
disabled (among others) 

§ Any reference to British Standards in the specification must be 
followed by the words "or equivalent" 

§ A public authority is only allowed to consider bids which vary from 
the requirements set out in the specification if the OJEU notice 
states that variants are permissible 

§ Where variants are to be permitted the public authority must set out 
its minimum requirements. 

  
E.78 Subject to E.72 and E.73 above: 
  
 § in the case of a tender the Chief Officer or his authorised officer 

authorise the acceptance of the tender on behalf of the Council, 
such acceptance to be notified in writing to the successful tenderer 
in a manner specified by the Borough Solicitor; or  

§ in the case of a quotation the Chief Officer or his authorised officer 
may accept the quotation by issuing either an official order (which 
should be signed by the Chief Officer or his authorised officer (as 
set in the Scheme of Delegation) or an Agreement signed by the 
Borough Solicitor or his/her Authorised Officers, as set out in E.98 - 
E.111. 

  
E.79 If a decision is taken to abandon or to recommence a tender process in 

respect of which a contract notice has been published, each tenderer must 
be informed of the decision and the reasons for it, as soon as possible 
after it has been made. 

  
 

Post Tender Negotiations (Open and Restricted Procedure) 
  
E.80 Providing clarification of matters in the Invitation to Tender to potential or 

actual bidders or seeking clarification of a Tender, whether in writing or by 
way of a meeting, is permitted. However, the discussion with tenderers 
after submission of a Tender and before the award of a Contract with a 
view to obtaining adjustments in price, delivery or content (i.e. post-tender 
negotiations) must not be conducted. There are special rules relating to 
procurements using the Negotiated and Competitive Dialogue Procedures. 

  
E.81 Negotiations post-award of the contract are only permissible in exceptional 

circumstances and should only be commenced after the Director of 
Finance and Business Services and the Borough Solicitor have given 
written approval of the procedure(s) to be adopted in any negotiation.  The 
Director of Finance and Business Services or the Borough Solicitor must 
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be involved in the negotiation process and any consequent amendments to 
the contract terms and conditions must be approved by the Borough 
Solicitor.  

  
E.82 Where post-tender negotiation results in a fundamental change in 

specification (or contract terms) the contract must not be awarded but re-
tendered. 

  
Best Offer  
  
E.83 As a rule the award of a contract will be made to the organisation offering 

the lowest price, or in the case of a sale the highest price. The lowest price 
may not then be the “best offer” and may not merit award of the Contract.  
In assessing the tender however consideration may be given to quality, 
service and other determining factors as well as price.  Where this is 
intended then this must be clearly set down in the tender documentation 
and the evaluation criteria.  The Chief Officer or his/her Authorised Officer 
will record the detail of the contract award where the basis of the award is 
“best offer” rather than lowest price, which should then be reported to the 
appropriate Member.  Advice should always be sought from the Director of 
Finance and Business Services as to whether the “best offer” approach is 
appropriate in the circumstances. 

Disclosure of Tender information and debriefing Tenderers  
 
Procedure for Notification of Contract Award for EU Contracts 
  
E.84 All participants in a tender procedure must be notified in writing as soon as 

possible after the successful bidder has been chosen. 
Content of Standstill Notice 

 
§ The criteria for the award of the contract 
§ The reason for the decision, including the characteristics and 

relative advantages of the successful tender 
§ The score (if any ) obtained by the tenderer to whom the notice is 

addressed and that of the successful tenderer 
§ Any reason why the unsuccessful tenderer did not meet the 

technical specifications.  
§ The name of the successful tenderer:  
§ A precise statement setting out the date on which the standstill 

period ends or before which the contract will not be let. If a precise 
date cannot be given the notice should explin when it is expected to 
end, including anything which might affect the date. 

§ A contract award notice must be published in OJEU within 48 days 
of the award of the contract 

§ Information may be withheld if disclosure would : 
 
 
a) improve law enforcement; 
b) otherwise be contrary to public interest; 
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c) prejudice the legitimate commercial interests of any economic operator 
or 
d) might prejudice fair competition. 

  
 Challenging the award of a Contract 
  
E.85 Any person who was eligible to bid for the contract (even if they did not bid) 

or actually bid for the contract can challenge the award of the contract on 
the basis that the Regulations have not been complied with: 
 

§ A person proposing to bring proceedings must notify the public 
authority concerned of that fact; 

§ The proceedings must be brought promptly, and in any event within 
30 days from the date when the grounds for bringing proceedings 
first arose unless the Court considers there is good reason for 
extending the period; 

§ There are two possible remedies available to a party who wishes to 
challenge the award of a contract.  The remedies available for a 
successful challenge are setting aside of the contract and the award 
of damages.  Where the contract is set aside it may be necessary to 
carry out a further procurement process to award the contract. 
Reason new remedies have now been introduced that permit the set 
aside of a contract after signature if it has been illegally let.and the 
limitation period for bringing a claim has been reduced to 30 days 

 
  
E.86 Advice as to the extent and detail necessary for debriefing tenderers  

should be sought from the Director of Finance and Business Services. 
  
Keeping Written Records 
  
E.87 The Chief Officer or his/her designated representative must keep proper 

written records of: 
  
 § the different stages of the tendering process including all the quotes 

and letters you have received, and notes of phone calls and 
meetings about selecting suppliers; 

§ the awarding of the contract; 
§ any information provided to tenderers or contractors; and 
§ any decisions made, together with the reasons for those decisions.  

 
  
E.88 Records must be kept for the periods set out in E.91. 

  
Contracts Register 
  
E.89 The Chief Officer or his designated representative must record on the 

Contracts Register held by the Director of Finance and Business Services 
details of all contracts it has awarded with a total value of £75 000or above 
including contracts above the EU threshold for goods and services.  
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Changes to Contracts 
  
E.90 Contract Extensions/Variations which take place must be consistent with 

the term specified in the OJEU notice.  Any extension provision must be 
consistent with the OJEU notice, otherwise it is a breach of the 
Regulations.  Similarly any substantial variation of the contract may 
amount to a breach of the Regulations, such as a change to include the 
provision of additional services.  

  
Storing Documents 
  
E.91 All documents relating to a tender award must be kept at least 12 years. 

Officers must consider confidentiality when storing contracts and other 
information relating to tenders and agreements.  

  
Requests for Information under the Freedom of Information Act  
  
E.92 Before making any disclosures to third parties on any element of a 

procurement following a request under the Freedom of Information Act 
advice should be sort from the Director of Finance and Business Services 
and the Borough Solicitor.   

  
Contracts where the Council is the supplier 
  
E.93 Any Service, where such exists whose goods, works or services have been 

subjected to competition and who has now been approved as a nominated 
supplier, or are included on the Council’s electronic marketplace, or where 
there is a Corporate Contract in place, in accordance with the Procurement 
Strategy, for those particular goods or services must be the first choice for 
that particular procurement.   

  
Collaborative,  Consortia and Partnership working  
  
E.94 Collaborative, consortium and partnership arrangements are subject to all 

UK and EU procurement legislation and must also follow the Finance and 
Contract Procedure Rules (Section F). 

  
E.95 Collaborative, consortium and partnership arrangements include joint 

working where one partner takes the lead and awards contracts on behalf 
of the other partners, long term collaborative partnerships, pooled budgets 
and joint commissioning.  

Reason to make it clear that the Council can procure as part of a 
consortium 

  
E.96 Further guidance can be obtained from the Director of Finance and 

Business Services and the Borough Solicitor. 
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E Procurement  
  
E.97 The use of e-procurement technology does not negate the requirement to 

comply with all elements of these Finance and Contract Procedure Rules, 
particularly those relating to competition and value for money. 

  
  
Written Contracts and Signing of Contracts  
  
E.98 Every contract must be in writing and advice should be sought from the  

Borough Solicitor.  
 The table below sets out which procedures must be followed for 

different contract values: 
   
 Total 

Value 
Form of Contract 

 Below 
£10,000 

As per Section D – Ordering and paying for work, goods and 
services (D.19 – D.28). 

 Above 
£10,000  

As for Below £10,000, plus: 
 
The advice of the Borough Solicitor must be sought to agree an 
appropriate form of contract or written agreement which must 
be signed by the successful third party and on behalf of the 
Council by the Borough Solicitor and/or one of his/her 
authorised signatories, or by two of his/her authorised 
signatories. 

 Above 
£75,000  

Formal contract executed under seal and attested by the 
Borough Solicitor or her authorised signatory.  

  
 
 

Content of Contracts 
  
E.99 The appropriate Chief Officer or her authorised officer must ensure that in 

addition to terms and conditions set out in E.103 every contract details: 
  
 § The goods, works and services, materials, matters to be carried 

out or supplied; 
§ The price to be paid and/or the amounts and frequency or the 

method of calculation of contract payments including the treatment 
of inflation, with a statement of discounts or other deductions 
including terms of payment and settlement periods; 

§ The time(s) within which the contract is to be performed; 

  
E.100 Every contract with an estimated value of £75,000 or more must state that 

if the third party fails to comply with its contractual obligations in whole or 
in part, the Council may: 

  
 § cancel all or part of the contract 
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§ perform the contract 
§ recover from the firm any additional costs in completing the 

contract 
§ take other legal action against the contractor 

  
Contract Terms and Conditions  
  
E.101 A glossary set out in Annex 1 defines the terms used throughout 

this Section. 
  
E.102 The Rules set out below will apply to all contracts entered into by the 

Council involving goods, works or services, with the exception of 
contracts of employment and contracts relating to the purchase or 
disposal of land and property.  They will also apply to contracts entered 
into as where the Council acts as agent for another body, subject to the 
specific terms of the agency agreement. 

  
E.103 Advice should be sought from the Borough Solicitor, prior to taking action 

to secure quotations and tenders referred to in the following paragraphs, 
on the specific Conditions of Contract, in addition to any standard terms 
and conditions, appropriate in each individual case.  They may include 
some or all of the following: 

  
 § Form of Contract 

§ Authorised Officer 
§ Modifications 
§ Bonds and Guarantees 
§ Contractors Obligations 
§ Contractors Employees 
§ Control and Supervision of Staff 
§ Complaints 
§ Confidentiality 
§ Health and Safety 
§ Agency 
§ Standards 
§ Observance of Statutory Requirements 
§ Gratuities and Inducements 
§ Indemnities and Insurance 
§ Use of Authority’s Premises and Facilities 
§ Security 
§ Equipment and Materials 
§ Freedom of Information and Data Protection 
§ Royalties and Patent Rights 
§ Certificates and Payments 
§ VAT 
§ Equality and Diversity 
§ Fluctuations 
§ Review of Prices 
§ Assignment and Sub-Contracting 
§ Emergencies 
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§ Default 
§ Termination 
§ Recovery of Sums Due (set off) 
§ Notices 
§ Waiver 
§ Special Conditions 

 
  
 All contracts must also include appropriate clauses referring to:  
  
 § Prevention of Corruption 

§ Assignment or sub-contracting without the Council’s agreement 
§ Quality Standards 
§ Indemnities and Insurance 
§ Compliance with Council policies and procedures where 

appropriate (see E.105 to E.111)  
§ Where possible application of TUPE or a successor provision could 

apply then the Personnel and Pensions Services must be 
consulted. 

§ Transparency  
§ Anti Bribery 

  
E.104 Unless the Borough Solicitor and the Chief Officer or his designated 

representative considers it to be unnecessary or impractical, every 
contract must provide that: 

  
 § Where under any contract, one or more sums of money are to be 

received by the Council, the contracting party responsible for the 
payment of such sum or sums must pay interest at the rate stated 
in the contract from the date when payment is due until the date 
when payment is received; 

§ In the performance of the contract, the contractor must not act 
incompatibly with the rights contained within the European 
Convention on Human Rights or the Disability Discrimination Act; 
or the Bribery Act 2010 

§ The contractor must provide any information reasonably requested 
relating to the performance of the contract to ensure that the 
Council meets its statutory obligations including under: Section 71 
of the Race Relations Act 1976; Race Relations Amendment Act 
2000; Best Value Legislation; Transfer of Undertakings and 
Protection of Employment Regulations; Code of Practice on 
Workforce Matters in Local Authority Service Contracts; 

§ In the performance of the contract, the Contractor must comply 
with the requirements of the Health and Safety at Work Act 1974, 
and of any other relevant Acts, Regulations, Orders or Rules of 
Law pertaining to health and safety; 

§ without prejudice, and subject to any other condition of the 
contract, no sub-letting by the contractor will relieve the contractor 
of its liability to the Council for the proper performance of the 
contract;  
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§ the contractor must not sub-contract the contract or any part of the 
contract, without the prior written consent of the appropriate Chief 
Officer or his Authorised Officer who will take advice from the 
Borough Solicitor where appropriate. 

  
E.105 The contractor is responsible to the Council for the proper performance 

and observance of all sub-contractors of all the Contractor’s obligations 
under the contract as if references in the contract to "the contractor" were 
references to the sub-contractors.  Failure or neglect by a sub-contractor 
is deemed to be failure or neglect by the contractor; 

  
E.106 The contractor is prohibited from transferring or assigning directly or 

indirectly to any person or persons whatsoever any part of its contract, 
without the prior written consent of the appropriate Chief Officer or his 
authorised officer (following consultation with the Borough Solicitor and 
the Director of Finance and Business Services); 

  
E.107 All goods, works and services must comply with any appropriate 

European Union Specification or Code of Practice or British Standard 
Specification or British Standard Code of Practice or European Union 
equivalents in force at the date of tender/quotation; 

  
E.108 The Council is entitled to cancel the contract and to recover from the 

contractor the amount of any direct loss resulting from such cancellation, 
if the contractor or its employees or agents (with or without its 
knowledge): 

  
 § does anything improper to influence the Council to give the contractor 

any contract;  
§ commits an offence under the Bribery Act 2010 or under Section 

117(2) of the Local Government Act 1972; Reason the Bribery Act 
2010 came into force on 1st July and repealed previous legislation on 
corruption to reflect modern concerns. 

  
E.109 Whenever under the contract any sum of money is recoverable from or 

payable by the contractor, this sum may be deducted from any sum due 
or which at any time may become due to the contractor under this or any 
other contract with the Council.  Exercise by the Council of its rights under 
this clause will be without prejudice to any other rights or remedies 
available to the Council under the contract. 

  
E.110 The contractor must provide evidence of adequate insurance to cover 

both Public Liability and Employers' Liability. Indemnity Levels to reflect 
the risk to the Council which typically will be £10m for both public and 
employer liability policies.  In some cases where the contract is of low risk 
this may be reduced to £5 million but advice should be sought from the 
Insurance team on indemnity levels before the issue of Invitations to 
Tender have been despatched.  
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E.111 Any standard terms and conditions of contract submitted by contractors 

must not be accepted without advice from the Borough Solicitor.  
Proposed payment arrangements under a contract must be discussed 
with and agreed by the Director of Finance and Business Services in 
advance of any contract being entered into. 

  
Parent Company Guarantees and Performance Bonds  

  
E.112 Advice of the Director of Finance and Business Services whether a parent 

company guarantee or performance bond is needed in cases where; 
  
 § there is doubt about the suppliers financial standing 

§ the contract poses a high risk to the Council  
  
Performance Monitoring  
  
E.113 During the life of the contract, the authorised officer should monitor the 

contract in respect of the following: 
  
 § Performance; 

§ Compliance with specification and contract; 
§ Cost; 
§ Any Best Value requirements; 
§ User satisfaction; and 
§ Risk management 

  
E.114 Where the contract is to be re-let this information should be available 

early enough to inform the approach to re-letting the subsequent contract.  
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Originally intended for 19 January 2010 meeting 
at Cabinet Briefing 

CHESHIRE EAST COUNCIL 
 

Constitution Committee 
____________________________________________________________________ 
 
Date of Meeting: 

 
22nd September 2011 

Report of: Borough Solicitor  
Subject/Title: Proposed Interim Amendments to the Officer Delegation 

Scheme 
_____________________  
 
1.0 Report Summary 
 
1.1 The purpose of this report is to propose interim amendments to the 

Council’s Officer Delegation Scheme and to seek the approval of the 
Committee and a recommendation from it to the Council that the interim 
amendments be made. 

 
2.0 Recommendations 
 
2.1 That  
 

(1) the interim amendments to the Officer Delegation Scheme (as set out 
in the Appendices to this report) be recommended to the Council for 
approval and the Constitution be amended accordingly; and 

 
(2) a further report on the Officer Delegation Scheme be submitted to a 

future meeting of this Committee when the senior management review 
has been completed.  

 
3.0 Reasons for Recommendations 
 
3.1 The Officer Delegation Scheme is contained within Part 3 of the Council’s 

Constitution – Responsibility for Functions. The amendments are 
proposed to bring clarity to and avoid duplication between the role and 
responsibilities of Chief Officers and the Cabinet and review the 
management and control of assets.  

 
4.0 Wards Affected 
 
4.1 Not applicable.  
 
5.0 Local Ward Members  
 
5.1 Not applicable.  
  
6.0 Policy Implications 
 
6.1 None identified.  
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7.0 Financial Implications  
 
7.1 None identified.  
 
8.0 Legal Implications 
 
8.1 Any changes to the Constitution need to be agreed by the Council 

following a recommendation from the Constitution Committee. Any 
changes which are proposed also need to comply with the relevant 
statutory requirements.  

 
9.0 Risk Management  
 
9.1 The Council has robust systems of internal control to ensure that officers 

use their delegations in accordance with the requirements of the 
Constitution. 

 
10.0 Background and Options 
 
10.1 Since vesting day, the Council has approved a number of amendments to 

the Constitution. As new legislation comes into force, and as the Council 
finds better ways of doing things, building upon experience and best 
practice, the Constitution will continue to need to be amended.  

 
10.2 The officer delegation scheme has been revised to reflect the most recent 

changes to the senior management structure. 
 
10.3 Advice is regularly sought from the Borough Solicitor on what further 

approvals if any are required when implementing elected member 
decisions. This is particularly relevant when dealing with processes that 
require statutory procedures to be followed or consultation exercises to be 
undertaken. The Officer Delegation Scheme has therefore been revised at 
paragraph 5.2 to empower officers to deal with statutory procedures or 
undertake consultation exercises and that in doing so they must consult 
appropriate members.  

 
10.4 A separate exercise has been undertaken by the Assets Team in 

consultation with relevant Portfolio holders to clarify responsibility for the 
control and management of the Council’s Assets so that day-to-day 
operational decisions are delegated in future  to the Strategic Director 
(Places and Organisational Capacity ) 

 
10.5 Only interim changes shown in red are being proposed to reflect that the 

Officer Delegation Scheme will need to be consistent with the provisions in 
the Finance and Contract Procedure Rules and any changes arising from 
the management review of the third, fourth and fifth tiers being undertaken 
by the Chief Executive. Accordingly a further report on the Officer 
Delegation Scheme will be needed to align the Scheme to any revisions to 
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the Finance and Contract Procedure Rules and the outcome of the next 
phase of the senior management structure review. 

 
11.0 Access to Information 
 
 The background papers relating to this report can be inspected by 

contacting the report writer.  There are no specific background documents.  
 

Name:  Caroline Elwood  
Designation: Borough Solicitor 
Tel No: 01270 685882 
E-mail: caroline.elwood@cheshireeast.gov.uk 
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